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Banks’ Liability Handling Accounts 
Decedents and Fiduciaries 


RICHARD 


The difficulties and possible liabilities that bank may in- 
cur the handling decedent and fiduciary accounts have 
been lessened somewhat legislation designed protect the 
depository. some instances common law concepts have 
been enacted into statutory form; others the statutes are 
derogration the common law. There are still many problems 
that may arise for which statutory protection available. 
Some these situations will probably never remedied 
legislation; however, the banking business, like any other busi- 
ness, subject certain risks and must assume certain respon- 
sibilities. Because would difficult, not impossible, 
cover every conceivable situation that might arise, this article 
limited general discussion the problems that are 
presented when such accounts are created accepted. 

Generally national bank subject the laws the state 
which operates unless these laws interfere with the 
purpose, destroy its efficiency federal agency, con- 
flict with the laws the United has also been held 
that national banks are entitled the protections afforded banks 
state statutes.’ 

This article reprinted with the the editors the UNIVERSITY 


LAW REVIEW, published the University Florida, Gainesville, 


BS. University Pennsylvania; LL.B. 1948, University; Member 
Miami, Florida, Bar. 

First Bank Kentucky, U.S. Wall.) 353, 362 (1869). 

National City Bank Continental Bank Trust Co., F.2d 134 (10th Cir. 
Lau Lau, 304 Mich. 218, N.W.2d 278 
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bank, defined the Florida Banking Code, includes 
“any person doing banking business whether subject the 
laws this any other jurisdiction.”* Industrial, Morris plan,* 
and savings are excepted; they operate under separate 
statutory provisions, building and loan Al- 
though the Legislature mentioned national banks specifically 
one instance the code,’ its definition bank seems broad 
enough include national banks far the protective 
features are concerned. 


ACCOUNTS 
Withdrawals 


the absence any special contractual statutory pro- 
visions, the death depositor terminates the authority 
bank honor withdrawals from the account; any amount due 
the depositor becomes asset his 

Although the relationship debtor and creditor exists 
between bank and its depositors, the bank discharging its 
obligation the depositors also bound principles 
agency. Since the death the principal, even though unknown 
the agent, revokes the agent’s power unless this power 
coupled with interest, the predicament bank such 
situation obvious. Fortunately, exception this agency 
doctrine was recognized common law, which effect ex- 
cepted banks from liability for checks paid good faith after 
depositor’s death without knowledge his death. Florida 
and several other states have enacted broadened version 
this exception into statutory 

Subject the problem proper payment the remaining 
balance deceased depositor’s account, little difficulty 
encountered handling account that has sole signatory. 
Accounts the names two more persons can present some 
difficulties. 

Id. 654.01-.09. 

Id. 665.01-.51. 

659.271 (2). 


Johnston Thomas, Fla. 67, 111 So. 541 (1927). 
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DECEDENTS’ AND FIDUCIARIES’ ACCOUNTS 


Two-name accounts can take one several forms. 
Florida, however, long the account form complying 
with the requirements the deposits-in-two-or-more-names 
statute, bank can safely pay the Other jurisdictions 
have held that similar statutes provide complete protection 
the banking 

should noted that this statute makes attempt 
determine ownership such account but merely provides 
protection for the question ownership 
entirely separate problem and one that has been before the 
Florida Supreme Court several one case the 
Court suggested that banks, well depositors, could elim- 
inate much the confusion the time the account was 
established was worded clearly reflect the intention 
the This suggestion should not ignored, for 
disputes this nature will inevitably result loss good 
will the bank. Since facts beyond the records are 
considered determining ownership accounts, however, 
must remembered that assurance the legal effect can 
assumed simply because the account carried the statu- 
tory form. Some states have resolved this problem through 
legislation creating conclusive presumption favor 
the 


statute protects the bank only when the deposit 
made two more names payable either, payable 
either the survivor; cannot relied other cases 
joint title. the account not maintained the fashion 
prescribed statute, the bank can safely make payment only 
the person who owns it. elects decide the question 
ownership does its peril, and the event the bank 


Stat. 659.29 (1957). 


E.g., Godwin Godwin, 141 Miss. 633, 107 So. (1926); Gordon Toler, 
N.J. Eq. 25, Atl. 1020 (Ch. 1914); Union Trust Co. Hutchinson, Ohio App. 
284, 161 222 (1927). 

See Brooker, Survivorship Joint Bank Accounts, B.J. 183 (1957), for 
discussion four such cases. 

Winters Parks, So.2d 649 (Fla. 1956). 

Paton, Dicest, Deposits (1942). 

Smith Planters’ Sav. Bank, 124 S.C. 100, 117 S.E. (1922). 
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Even without protective statute, the bank not defense- 
less; can protect itself depositors wish 
open account that does not meet the requirements the 
statute, they should set forth, between the bank and the 
depositors, respective rights and obligations the event the 
death one the depositors. This should done even though 
partnership account used. Although surviving partners take 
title all partnership assets for the purpose winding the 
and the bank would not liable for honoring 
withdrawals the absence knowledge that withdrawal 
from partnership account was for other than partnership 
there reason why the position such 
situation should not covered contract. 

The balance remaining deceased account 
may subject adverse claim. Under statute recom- 
mended the American Bankers Association and adopted 
part mere notice adverse claim ineffectual 
unless bond furnished the notice accompanied 
appropriate court order. Although this statute general 
nature and not specifically concerned with decedents’ accounts, 
would applicable such accounts. 

When adverse claim made jurisdictions which 
such statute force, the bank required hold the 
deposit for reasonable time allow the adverse claimant 
take appropriate action.” This results uncertainty from the 
bank’s standpoint the procedure taken and 
what reasonable time. 

Although the statute helpful, has been interpreted 
not applying two-name accounts when the claim made 
one the depositors named the account his legal repre- 
such case bank should honor the notice 
Erwin Felter, Ill. 36, 119 N.E. 926 (1918). 

Price Hicks, Fla. 565 (1874). 
Rice Merchants Planters First Bank, 100 Ala. 617, So. 659 (1892). 


E.g., Ford Ames Bank, 196 Iowa 958, 195 N.W. 742 (1923); Lindstrom 
Bank Jamestown, 154 Misc. 553, 278 N.Y. Supp. 664 (County Ct. 1935); 
Miller Bank Washington, 176 N.C. 152, S.E. 977 (1918). 

Perdue State Bank, 254 Ala. 80, So.2d 261 (1950). See also Baden 
Bank Trapp, 180 755 (Mo. App. 1944) (claims judgment creditor and 
determination “adverse 
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AND FIDUCIARIES’ ACCOUNTS 


without bond court order, and may advisable in- 
terplead the parties. This matter that should corrected 
legislation, and has been covered some 


Unadministered Estates 


Frequently depositor dies leaving only small balance 
his her account. Oftentimes this the only asset the 
deceased’s estate. For the bank require administration 
even the simplest probate proceeding such estate could 
result consumption the entire amount costs and legal 
fees. Such requirement would work hardship the parties 
involved and could adversely affect the good will the bank. 
Also attorneys who are called upon handle such matters 
would find difficult, not impossible, obtain fee com- 
mensurate with the time and trouble invoived. 

There specific statutory provision authorizing bank 
pay over the balance account without some 
type probate proceedings. Chapter 735 Florida Statutes 
1957 dispenses with administration certain estates. those 
having gross value under $3,000, exclusive property 
exempt under the Constitution and statutes the state, 
estates which the deceased has been dead for more than three 
years, these statutes authorize the county judge dispense with 
certain procedural steps administration. also authorizes 
the entry order administration unnecessary under 
circumstances which the total probatable estate does not ex- 
ceed $5,000. The constitutionality earlier version the 
“no administration” provisions these statutes has been up- 
held.” The chapter limited application, however. The 
Florida Supreme Court held Laramore that 
the circumstances did not justify the use such proceedings 
and that order based such procedure was void and in- 
effectual protect debtor. that case, after adminis- 
trator had been appointed, woman claiming the widow 
and sole heir the deceased petitioned the court dissolve 
the administration proceedings, decree administration nec- 


Fin. Ann. 852 (Deering 1957); N.Y. Banking Law 134(3). 
Coral Gables First Nat’] Bank Hart, 155 Fla. 482, 647 (1945). 
2449 So.2d 517 (Fla. 1950). 
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essary, and direct the administrator and all other persons in- 
debted the estate pay over all funds her. The ad- 
ministrator, separate petition, joined her seeking such 
relief. Based these petitions, order administration un- 
necessary was entered. Two banks, each having deposits 
excess the maximum amount permitted the adminis- 
tration statute, honored the order and paid the alleged widow 
the balances held. The woman was not, fact, entitled the 
estate, and the brothers and sisters the deceased succeeded 
having the order set aside. With respect the payments 
made the banks, the Supreme Court held that they were 
not relieved from accounting the estate for the “amounts 
improvidently and improperly paid.” Specifically the Court 


“Having knowledge the death the decedent, they were 
charged with notice the law that upon his death his adminis- 
trator became entitled all his personal property for the pur- 
pose paying legacies, debts, family allowance, estate and in- 
heritance taxes, claims, charges and expenses administration. 


Moreover, they were charged with notice the limited ap- 
plication the applicable statutes dispensing with the necessity 
for administration estates certain cases, and had actual 
knowledge, from the amount funds the decedent their 
own hands the time his death (irrespective other assets 
that the decedent might have owned his death) that his 
estate was the class and character that could not sum- 
marily disposed without compliance with the applicable 
statutes governing administration estates where administra- 
tion proceedings have been begun.” 


The Laramore case should ample warning any bank 
other debtor the limitations this type statute. Cer- 
tainly, the Legislature provides short cut for the adminis- 
tration estates, debtors must entitled rely upon it. 
this case indicates, however, there cannot blind reliance. 
When bank has knowledge that debts exist—though this 
has been held only pro tanto defense the claim 
person entitled the bank account deceased under 


Id. 521. 
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order that the estate may not 
entitled administered under this statute, should 
satisfied that will protected valid order. 


Although Chapter 735 does reduce probate proceedings 
under certain circumstances, does not dispense with the 
necessity for some type proceeding before the county judge. 
reason certain constitutional and statutory enactments, 
however, there are often instances which payments small 
amounts can made with reasonable safety without any 
probate action. 


Section 733.20 Florida Statutes 1957, relating the order 
payment expenses administration and claims against 
estate, makes funeral expenses not exceeding $500 preferred 
claim, subject only costs administration. Thus, bank 
satisfied that administration has been had and that the 
person requesting the funds has paid the funeral expenses, 
there will little danger making payment this person, 
least the amount given priority the statute. 
administration should undertaken thereafter, unlikely 
that would done unless assets some value had been 
discovered that would provide sufficient funds cover the 
cost administration. 


Article Section the Florida Constitution provides 
that $1,000 worth personal property owned the head 
family residing Florida exempt from forced sale. Section 
declares that the exemption shall inure the widow and 
heirs the party entitled and shall apply all debts 
except specified the section. These exceptions relate 
taxes, assessments, and other liens pertaining the home- 
stead. Thus the bank deposit the sole asset estate, 
bank might make payment $1,000 the widow and heirs 
deceased depositor without the necessity administration. 
true that this situation existed might improper 
reimburse the person paying the funeral bill. practical 
matter, however, usually the widow children who make 
the funeral arrangements, and many instances both pro- 


Coral Gables First Nat’] Bank Colee, 155 Fla. 498, So.2d 675 (1945). 
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visions would protection. When the county judge issues 
letter authorizing depository release funds held 
named party parties, assurance that administration 
has been had and some assurance that administration 
necessary. Such letter would protection erroneously 
issued; and, since there exists statutory authority for such 
letter, need not honored. 


ACCOUNTS 
Personal Representatives 


Since the balance remaining deceased ac- 
count belongs the duly appointed representative his es- 
tate, incumbent upon the bank determine the person 
presenting himself personal representative has been properly 
appointed. Even though the depositor left will naming 
executor, the representative, the case resident decedent, 
has title right possession the account until the will 
has been probated.” has been held another jurisdiction 
that bank not protected dealing with executor, al- 
though acting good faith, the executor fact has not been 
appointed the 


also imperative that the appointment the personal 
representative valid. Since the county court not 
court general jurisdiction, the common law presumption 
that courts general jurisdiction are assumed have juris- 
diction nothing the contrary appears the record does not 
apply this court.” Acts performed administrator under 
voidable appointment are valid and binding the estate; 
however, acts done pursuant void grant letters ad- 
ministration are not binding the The Florida Pro- 
bate Law restricts the qualification and appointment per- 
sonal representatives certain classes the case 
administrators, establishes the order preference ap- 

Holden Farmers Traders Bank, N.H. 535, Atl. 1040 (1915). 
Krivitsky Nye, 155 Fla. 45, 54, 563 568 (1944). 


State Petteway, 131 Fla. 516, 179 So. 666 (1938). 
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pointment and establishes the procedural requirements, some 
which are appointment made spite 
facts appearing the proceedings indicating that jurisdictional 
requirements were not met this extent, bank 
under duty inquiry and can hardly plead ignorance. 
unreasonable require bank inquire further than the 
record. the proceedings seem proper and the juris- 
dictional requirements for his appointment appear the record, 
bank probably can pay the personal representative without 
fear incurring liability. 

The situation not difficult the case deposits made 
personal representatives. Here the bank not paying out 
funds belonging deceased depositor but accepting moneys 
executor administrator for deposit and then paying 
out his order. such cases bank entitled rely 
representations made until receives notice the contrary 
and under obligation oversee the execution this 

personal representative has been appointed this state, 
payment should made him. If, however, written de- 
mand has been received from executor, administrator, 
curator appointed this state, bank authorized make 
payment foreign personal representative after the expira- 
tion three months from the date his 


two more executors administrators are appointed 
represent estate, they must act jointly unless specific authority 
act given one more the county 


one instance the qualification the personal representa- 
tive not condition precedent the withdrawal de- 
cedent’s account. Section 69.15 Florida Statutes 1957 au- 
thorizes any court having estate the process adminis- 
tration, because the size bond required the person 
administering would burdensome for other cause, 
order any all the personal assets estate placed 


Id. 

Bush, So.2d 673 (Fla. 1955) (failure get waiver give notice 
person appearing petition having prior right appointment). 

Holden Farmers Traders Bank, N.H. 535, Atl. 1040 (1915). 

732.50. 
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with bank trust company designated the court de- 
pository. Any person having possession control any as- 
sets placed with the depository must, upon demand the 
designated bank trust company, deliver the assets the de- 
pository whether the person administering the estate has duly 
qualified not; and the receipt the depository relieves the 
party delivering such assets from further responsibility. This 
law also applies guardians, trustees, receivers, and other 
court appointed officers. 


Minors 


general rule minor absolute possession money 
his own property has the right deposit and withdraw it, 
and bank assumes liability paying this deposit the 
Although this has been held without benefit 
Florida® and other have authorized such pay- 
ment specific legislation. Statutes similar the Florida 
statute have been held complete protection the 


Incompetents 


Adjudicated. Upon entry judicial judgment incom- 
petency, the person affected presumed incapable man- 
aging his own and bank cannot safely deal with him. 
The difficulty such circumstance can readily 
appreciated. protect banks and trust companies such 
situations, the Florida Banking Code provides that depositories 
will not liable for payment item drawn, made, 
accepted incompetent person who has funds meet 
presentation for payment made within thirty days after 


E.g., Smalley Central Trust Sav. Co., Ind. App. 296, 125 N.E. 789 (1920); 
Phillips Savings Trust Co., Mo. App. 1178, S.W.2d 923 (1935); see 


Smalley Central Trust Sav. Co., supra note 
Stat. 659.28 (1957). 


N.J. Ann. (1956); N.Y. Banking Law 134-1; Pa. 
Ann. tit. (1956). 


Mandell Passaic Bank Trust Co., N.J. Misc. 455, A.2d 523 (Cir. 
Ct. 1940); Peterson Weimar, 181 Wis. 231, 194 346 (1923). 
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receipt notice the adjudication any time written 
notice has been 


Unadjudicated. Until incompetency has been adjudicated, 
contracts made good faith with insane person are gen- 
erally bank will not liable for payment 
with respect its accounts the time payment the de- 
positor was insane, provided the bank neither had knowledge 
the insanity nor could charged with such 


Guardians 


The problems bank with respect guardians are similar 
those involving personal representatives. The Florida 
Guardianship Law covers requirements for the appointment 
guardians for both minors and The burden 
upon the bank certain that any person presenting him- 
self guardian depositor and demanding control the 
account holds valid appointment. course 
necessary, the case all fiduciaries acting under court 
order, that all conditions contained the order appointment 
met. one instance bank was held liable when paid 
person named guardian who had not posted the bond 
required the The act contains provision authoriz- 
ing payment foreign guardians similar the statute concern- 
ing payment foreign personal 

The 1957 Legislature enacted the Florida Gifts Minors 
which provides that gift money may made 
delivering paying broker bank for credit ac- 
count the name the donor, adult member the minor’s 
family, guardian the minor, bank with trust powers, 
followed the words, “as custodian for under 
the Florida Gifts Minors Act.” Such gift irrevocable, but 
the rights the guardian with respect such custodial prop- 
erty are limited the act. 

659.39. 

discussion and cases see Annot., A.L.R. 416 (1935). 

Poole Newark Trust Co., Del. 163, A.2d (Sup. Ct. 1939). 

Thayer Erie County Sav. Bank, 217 N.Y. 501, 112 N.E. 446 (1916). 


Stat. 744.15 (1957). 
Fla. Laws 1957, 57-53. 


. 
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Trust Accounts 


The Tentative Trust. deposit made one person his 
name trust for another creates tentative trust the absence 
other evidence the depositor’s intention. revocable 
during the depositor’s lifetime, and dies without having 
revoked the trust the beneficiary will entitled the pro- 
ceeds the deposit. This account often referred 
“Totten trust,” taking its name from the leading case the 
which represents the Florida and the majority 
view this country. 

Florida has adopted, substantially the form recommend- 
the American Bankers Association, statute governing 
bank’s liability for payments made pursuant Totten trust 
arrangement.” Although statutes this nature protect the 
bank making payment beneficiary, they have been 
construed not affecting controlling the rights the parties 
the From the standpoint, however, during 
the lifetime the trustee the bank may honor withdrawals 
him and upon his death pay the beneficiary. the trustee- 
depositor has made gift the account the beneficiary, 
declaration otherwise, the trust considered inactive, dry, 
entitling the beneficiary the deposit. Satisfactory proof 
this, course, must furnished the bank. 

tentative trust may made the absence 
has been properly notified revocation, will protected 
long honors the deposit agreement. Tentative trust ac- 
counts have been held subject the claims creditors 
deceased trustee when his separate estate was insufficient 
meet creditors’ 

The law governing tentative trusts not applicable 
Matter Totten, 179 N.Y. 112, N.E. 748 (1904). 

Seymour Seymour, So.2d 726 (Fla. 1956), Fra. Rev. 235 (1957). 


Stat. 659.30 (1957). 
Trust Co. Hoboken Trust Co., 107 N.J. Eq. 310, 152 Atl. 874 (Ch. 
930). 


Matter Farrell, 298 N.Y. 129, N.E.2d (1948). 

Brennan’s Estate, N.Y.S.2d 182 (Surr. Ct. 1946). 

Dairy Co. Berns, 128 App. Div. 137, 112 N.Y. Supp. 529 (2d 
1908). 
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account opened one person the name another trustee 


for third 


The True Trust. When deposit made the name 
fiduciary under express trust, the bank charged with 
knowledge the trust character the deposit and put 
notice the limited capacity the trustees deal with such 
funds. Generally, the trust instrument exhibited the bank, 
thus making the responsibility greater than its duty 
the case ordinary deposit. cannot permit withdrawals 
that would violation the terms the 

Even though there may written instrument from which 
the bank can determine the powers and limitations the 
fiduciary, the name the account itself may put the bank 
notice the trust character the deposit, the case 
executors, administrators, agents, and the like. This problem 
also present when account maintained depositor 
his name trustee without designating any beneficiary.” 

Unless the instrument, there one, creating the trust 
establishes specific special deposit, account between 
bank and trustee would considered general, creating the 
normal debtor-creditor With knowledge the 
character the funds deposited, however, the bank cannot 
permit participate misappropriation these funds 
the trustee. bound presume that the trustee drawing 
funds will use them for proper purpose. the absence 
any knowledge facts that charge the bank with notice in- 
tent misappropriate, will incur liability for making pay- 
ments accordance with its contract with such 
Even though the bank may credit the trustee’s personal account 
with funds drawn the trustee his own order upon the trust 
account, the bank has been held not liable when had 
knowledge misappropriation the may and 
should assume the honesty the fiduciary. Simple negligence 


Tiber Heller, 173 Misc. N.Y.S.2d (Sup. Ct. 1939). 

See Am. Banks 519 (1936). 

See id. 520. 

Martin Meyerheim, 101 Fla. 82, So. 636 (1931). 

See Am. Banks 520-22 (1936). 

Grace Corn Exch. Bank Trust Co., 287 N.Y. 94, N.E.2d 449 (1941). 


= 
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failing inquire not enough charge the bank with 
knowledge. The test—whether acted good faith—is uni- 
versally When, however, bank profits use 
the trust funds, will held 


brief, bank will incur liability dealing with trust 
funds long does not violate the terms its contract with 
the depositor, apply trust funds, with without the 
consent, its own account benefit discharge the 
personal indebtedness the bank, assist him, with actual 
constructive knowledge fraud, misappropriating trust 
funds. 


Receivers 


The power appoint receiver inherent court 
equity. long the court has jurisdiction the subject 
matter and the parties, order appointing the receiver, how- 
ever erroneous, not The receiver officer the 
court,” and property his hands is, legal sense, posses- 
sion the court.” Since the duty collect the 
assets the normally entitled any de- 
posit standing the name the person corporation for 
whose property was appointed, unless his powers are limited 
the order appointing the case other court 
appointed fiduciaries, bank should verify the appointment and 
see that all requirements, such posting bond, have been met 
before turning account over the receiver. 


regard deposits made receiver, the same rules 
with respect misappropriation fiduciaries apply. The bank 
under duty honor withdrawals according its contract; 
and, unless has knowledge diversion benefit mis- 


Atlanta St. A.B. Ry. Barnes, F.2d 273 (5th Cir. 1938). 
For discussion and cases see Annot., 145 A.L.R. 445 

Bayview Homes Co. Sanders, 102 Fla. 516, So. (1931). 

Eppes Dade Developers, Inc., 126 Fla. 853, 170 So. 875 (1936). 

Mirror Lake Co. Kirk Securities Corp., Fla. 946, 124 So. 719 (1929). 

Brooks Wooten-Epes Co., 202 Ark. 204, 149 S.W.2d 553 (1941); Brandt 
Allen, Iowa 50, N.W. (1888); Cushing Perot, 175 Pa. 66, Atl. 447 
(1896); see Am. Receivers 196 (1936). 

McGowan Co. Ingalls, Fla. 116, So. (1910). 
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DECEDENTS’ AND FIDUCIARIES’ ACCOUNTS 


appropriation, not liable for embezzlement.” 
This has been held even though withdrawals were the 
individual order the This principle has been 
recognized even when the court lacked jurisdiction enter 
orders authorizing withdrawals from the account.” 


Bankrupts 


Section 70(a) the Bankruptcy vests title bank- 
nonexempt property the trustee his estate the 
date the filing the petition initiating proceedings. Section 
the bankrupt before adjudication bankruptcy before 
receiver takes possession the property. Section 
states that person having actual knowledge the pending 
bankruptcy shall deemed not have acted good faith 
unless had reasonable cause believe that the petition 
was not well founded. 


Thus, although title bankrupt’s account and the right 
any balance standing his name vest the trustee 
the date the petition filed, bank honoring withdrawals 
protected until the appointment receiver adjudication, 
whichever occurs first, provided has knowledge the 
pendency the bankruptcy. The bank not charged with 
knowledge the filing the petition, but actual knowledge 
this fact renders liable thereafter honors withdrawals.” 
One the duties trustee specified the Bankruptcy Act 
“deposit all money received him designated de- 
Section authorizes the judges the several 
courts bankruptcy designate order certain banking 
institutions Order No. the General 


rel. Elberta Peach Land Co. Chicago Bonding Surety Co., 279 
Mo. 535, 215 S.W. (1919). 

Lucas Central Missouri Trust Co., 350 Mo. 593, 166 1053 (1942). 

883 (1938), U.S.C. 110 (1952). 

Cunningham Lexington Trust Co., 259 Mass. 181, 156 N.E. (1927). 

883 (1938), U.S.C. §75 (1952). 
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Orders Bankruptcy” requires that all withdrawals from the 
depository signed the clerk the court receiver 
trustee and countersigned the judge referee, the 
clerk his assistant under order the judge, stating the date, 
sum, and the account. 

Any bank that consents being designated depository and 
thereafter accepts the account trustee must consider Order 
No. being much part its contract with the depositor 
though were written therein.” 

slightly different situation presented when trustee funds 
are deposited bank not designated the court de- 
pository. doubt bank would not open trustee’s account 
were not designated; however, the situation could arise 
the bank accepted deposit the trustee’s personal account 
checks payable the order bankruptcy trustee en- 
dorsed the trustee his fiduciary capacity. cases 
which this has happened, has been held that nondesignated 
depository, accepting such funds, charged with notice 
that the trustee making the deposit breach his 
assisting him violation his trust, the bank can held 
liable constructive trustee the moneys received. 
interesting note that apparently all authorities concede 
the bank’s nonliability cashes the checks the trustee 
rather than deposits them his account. 


Principal and Agent 


Occasionally account may opened the name 
person agent for designated principal. such cases the 
bank’s responsibilities are similar those discussed con- 
nection with other fiduciaries. The bank responsible the 
principal only when knows should know that the prin- 
cipal’s funds are being diverted the agent’s personal use.” 

The most common type account which principal-agent 
theories are applicable one opened the name one person 

Maryland Cas. Co. Central Trust Co., 297 N.Y. 294, N.E.2d 253 (1948). 
First Bank American Surety Co., 148 F.2d 654 (4th Cir. 1945). 


Contra, Rodgers Bankers Bank, 179 Minn. 197, 229 N.W. (1930). 
Horace Williams Co. Broward Bank Trust Co., F.2d (5th Cir. 1934). 
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but authorizing second party draw the account. This 
normally done use power attorney. Under common 
law agency principles, power attorney revoked the 
death the principal except when the power coupled with 
interest. Unless this interest exists connection with bank 
account, the death the principal revokes the power attorney 
and terminates any authority the bank honor instruments 
executed under this power. Harsh may seem, lack notice 
knowledge the death the part bank has 
not protected the bank when has permitted withdrawals 
the agent after the principal’s 

Florida statute authorizing bank continue recog- 
nize the authority authorized agent until receives writ- 
ten notice revocation alleviates this situation 
general statute dealing with powers attorney also provides 
that any act done for the principal that would lawful 
were living shall valid and binding his estate when 
dead, providing the person dealt with the agent without 
edge the Although this statute does not 
contain the same positive protective language that contained 
some the statutes heretofore discussed, seems apparent 
that the Legislature intended protect banks and others deal- 
ing with agent good faith without knowledge the death 
incompetency the principal. 

Hoffman Union Dime Sav. Inst., 109 App. Div. 24, N.Y. Supp. 1045 
1905). 

709.01. 


What Banking Activities Constitute 
Doing Business Another 


The 1958 edition “What Constitutes Doing Business” 
published The Corporation Trust contains very 
valuable discussion the kinds banking activities which 
taxation, another state. The following are excerpts from 
the publication: 

BANK ACCOUNTS 


Decisions are lacking upon the question whether the mere 
maintenance bank account state, and nothing else, 
foreign corporation would require obtain authority 
business. 

answer the question may, however, found de- 
cisions which several activities within state, which the 
maintenance bank account was one, were held not 
constitute “doing business” from the standpoint the neces- 
sity obtaining authority from the 

the enactment statutes indicating activities which 
not constitute doing business, Alaska, Hawaii, Maryland, North 
Carolina, North Dakota, Oregon, Texas and Wisconsin have 
included “maintaining bank accounts” activity which 
would not require 
Oklahoma, the activity exempted limited “maintaining 
bank accounts connection with the collection real estate 
mortgage loans.” 


CHATTEL MORTGAGES 


The decisions the question whether the holding, 
foreign corporation, chattel mortgage mortgages 
personal property located within state which not 
licensed business, would constitute “doing business” there, 
are not numerous. 

120 Broadway, New York, N.Y. Supplementary copies the book are available 
attorneys only from The Corporation Trust Company. 


Badische Lederwerke Misc. 260, 155 651; Fruit Dispatch 
Co. Wood al., Okla. 79, 140 Pac. 1128. 
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BANK ACTIVITIES OUTSIDE STATE 


Such companies have been held not required licensed 
cases where 

(1) the transaction was isolated, independent transaction 
incidental its 


(2) the sale which resulted the execution the chattel 
mortgage was transaction interstate 


(3) the foreclosure such mortgage was not “action” 
the type prohibited statute unlicensed foreign corpora- 
tions;* 

(4) the chattel mortgage was executed and payable 
another state and its foreclosure could not regarded “doing 

(5) the contract which the foreign corporation acquired 
rights notes and chattel mortgage, secured property 
the state, was entered into another 


(6) the chattel mortgage was taken secure previously 
existing debt contracted outside the 

the other hand, where the chattel mortgage was executed 
state which the foreign corporation was not licensed 
business, this activity has been held sufficient evidence 
“doing business” rule the instrument void and unenforceable 
the 

“Creating evidences debt, mortgages, liens real 
personal property” activity which excluded from the 
definitions transacting business Alaska, Hawaii, North 
Dakota, Oregon and Wisconsin 
the language employed “creating evidences debt mort- 
gages liens real personal property located outside 
this state.” 

Sigel-Campion Live Stock Commission Company Haston al., (Kansas) Kan. 


Western Loan Building Co. Elias Morris Sons Co. al., (Ariz.) 
P.2d 


Mergenthaler Linotype Co. Spokesman Pub. Co., (Ore.) 270 Pac. 519. 
Herald Globe Assn. Clere Clothing Co. al., (Vt.) Vt. 141. 


Largilliere Co. McConkie al., (Idaho) 210 Pac. 207; Land Development Corp. 
Cannaday (Idaho) 258 976; 290 1087. 


Muldowney McCoy Hotel Co., Wis.) 269 655; Chickering-Chase Brothers 
Co. White, (Wis.) 127 Wis. 83, 106 797. 


Sunny South Lumber Co. Neimeyer Lumber Co., Ark. 268, 
902. 


Peters Brunswick-Balke-Collender Co., Ala. App. 507. 


a 
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COLLECTING DEBTS 


The following activities are specified statute activities 
foreign corporation which are not considered 
transacting business, require qualification, Alaska, 
Hawaii, North Carolina, North Dakota, Oregon and Texas, 
under language similar the following: 

“Securing collecting debts enforcing any rights 
property securing the same.” 

There are decisions indicating that the mere collection 
debt within state foreign corporation does not con- 
stitute doing business.’ 

Oklahoma, activities exempted statute are: 

“(1) Securing collecting real estate mortgage loans due 
enforcing any rights property securing the same. 

“(2) Maintaining defending any action suit relating 
debts secured real estate mortgages. 

“(3) Maintaining bank accounts connection with the 
collection real estate mortgage loans.” (Sec. Chapter 
Title 18, Oklahoma Statutes 


REAL ESTATE MORTGAGES 


unlicensed foreign corporation holding mortgage 
lands within state has been permitted maintain suit upon 
such mortgage the state’s courts many instances. Fre- 
quently, the courts rule that the transaction, being single act, 
does not amount the carrying business contrary the 
pertinent statute’ while other instances the transaction 
regarded out-of-the-state activity, even though relating 


Moran Union Savings Bank Trust Company, (Ark.) 638; North 
American Mortgage Co. Hudson al., Miss.) 168 So. 79; Sioux Remedy Co. 
Cope, (S. D.) 285 U.S. 197. 

Western Loan Bldg. Co. Elias Morris Sons Co. al., 187; 
Moran Union Sav. Bank Trust Co., 638; Ockenfels Boyd 
(Ark.) 297 Fed. 614; Equitable Trust Co. Western Land Power Co., 
(Cal.) 176 Pac. 876; Roseberry The Valley Building Loan Assn., (Colo.) Colo. 
132; City Ice Co. Kansas City Quivira Development Co. al., (Kan.) 
140; Maxwell Hammond al., (Mich.) 208 443; U.S. Loan Co. Shain, 
(N. D.) 1006; Dime Savings Trust Co. Humphreys, (Okla.) 
665; Keene Guaranty Savings Bank Lawrence, (Wash.) Wash. 572. (In 
Alabama, single act has been held “doing business.” New England 
Mortgage Security Co., Ala. 275.) 
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property within the state, connection with which suit 
may maintained.’ 


Where, however, unlicensed foreign corporation has en- 
tered state for the purpose conducting the general busi- 
ness loaning money and taking mortgages real property 
security, where such corporation has conducted local 
business apart from its mortgage negotiations, the courts have 
naturally ruled that because intrastate business was carried 
contrary the statutes, suits the mortgages could not 
maintained.* States denying unlicensed foreign corporations, 
doing intrastate business, the right maintain actions con- 
tracts entered into within the state relating local business, 
even though qualification later effected, are: Alabama, Ari- 
zona, Arkansas, Idaho, Iowa, Michigan, Mississippi, Missouri, 
New Jersey (as corporations from states this group), New 
York, South Dakota, Utah, Vermont and Wyoming. 


Six states, Arizona, New Mexico, Oregon, South Carolina, 
South Dakota and Wisconsin, have statutory provisions per- 
mitting unlicensed foreign corporation effect mortgage 
loans local real estate, provided statement filed designat- 
ing either state official the members state board, 
the case may be, the agents the corporation for the service 
process upon the company. (Arizona: Revised Statutes, Sec. 
10-485; New Mexico: Sec. 51-10-4, New Mexico Statutes; Ore- 
gon: 385 1953—applicable foreign banks and insur- 
ance enterprises only; South Carolina: Sec. 12-706, Code, 1952; 
South Dakota: Code 1939, Sec. 11.2102, Wisconsin: Sec. 180.801, 


Worth al. Knickerbocker Trust Co., (Ala.) 171 Ala. 621; National Bank 
Wichita Spot Cash Coal Co., Ark. 597; Land Development Corp. 
Cannaday, (Idaho) 258 976; 290 1087; Continental Assurance Co. 
al., (Idaho) 792; Hughes Campbell Coal Co. al., (Ky.) 
258 671; American Freehold Land-Mortgage Co. Pierce (La.) So. 972; 
Manhattan Suburban Savings Loan Assn. Massarelli (N.J.) Atl. 
284; Peoples Building Loan Savings Assn. Berlin, (Pa.) 201 Pa. Erwin National 
Bank Riddle, (Tenn.) Security Co. Panhandle National Bank, 


National Building Loan Assn. Denson, (Ala.) 189 U.S. 408, 
Ct. 630; Sullivan, Receiver, etc. Vernon al., (Ala.) 121 Ala. 393; John Han- 
cock Mutual Life Ins. Co. Girard (Idaho) 254; The People’s Building 
Loan Savings Assn. Markley al., (Ind.) Ind. App. 128; National Mercantile 
Co. Watson, Corp. al., (Ore.) 215 Fed. 929; British-American Mortgage 
Co. Jones, (S.C.) 417; Dunn Utah Serum Co., (Utah) 238 Pac. 245. 
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subsection 2.) Alabama, Idaho, Illinois, Maryland, Michigan, 
Oklahoma, Texas and Utah permit unqualified foreign cor- 
poration loan money local real estate without the appoint- 
ing agent for the service process. Alabama, how- 
ever, custodian must appointed. Michigan, however, 
such loans are related specifically FHA and insured 
mortgages come within the statute. (Alabama: Code, Title 
10, Sec. 191 (1); Idaho: Ch. 163, Laws 1957; Illinois: Sec. 212, 
Ch. 32, Rev. Stats. 1941, amended 410 1953; 
Maryland: Ch. 486, Laws 1957; Michigan: Sec. 450.97, 
1948, amended 180 1953; Oklahoma: Sec. 1.199 
Texas: Laws 1955, Ch. 64, Art. 8.01(12); Utah: 222, Laws 
1957. Missouri and Tennessee permit certain specified types 
banks and savings associations effect such loans without 
qualifying. (Missouri: 296, Laws 1953; Tennessee: 
Sec. 45-1201, A.) 
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BANKING DECISIONS 


this department are published each month all the important decisions 

the Federal and State Courts involving questions pertaining the 

law banking and negotiable instruments. The experiences they disclose deserve 
careful attention and study bankers, bank counsel, the depositor 


and the bank student seeking advancement. 


Connecticut Banks Found Practicing Law 


appears that the issue whether not the Connecticut 
Bank Trust Company and the Hartford National Bank 
Trust Company were engaging the practice law has finally 
been settled against these two banks. was reported the 
October, 1957, issue Law page 848, 
Superior Court Connecticut ruled that the banks were not, 
for the most part, illegally engaged practicing law. April, 
1958, this decision was reversed the Supreme Court Er- 
rors Connecticut and the case against each bank was re- 
manded with directions the lower court modify the judg- 
ments accordance with the appellate opinion which 
indicated that the drafting certain instruments and appearing 
certain probate procedures the banks constituted the il- 
legal practice law. The appellate court adopted the theory 
that the banks’ activities involved practicing law where such 
activities would “commonly understood the practice 
law” and where the banks were not acting primarily for 
themselves. 

When the decision was remanded and the judgments pre- 
pared, the lower court indicated the judgments submitted were 
too general and that they must written give specific in- 
junctive relief. thereupon set forth the formula for deter- 
mining whether not act constituted the illegal practice 
law and enumerated fourteen activities the banks that were 
specifically enjoined. State Bar Association Connecticut 
al. The Connecticut Bank Trust Company and Hartford 
National Bank Trust Company (a) Supreme Court Er- 
rors Connecticut, 140 A.2d 863, (b) Superior Court 


similar decisions see Digest (Fifth Edition) 127. 
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Connecticut, 144 A.2d 347. The opinions both courts are 
follows: 


DALY, J.—These two appeals were combined order the trial 
court pursuant the provisions 382 the Practice Book. The 
plaintiffs alleged each complaint that the defendant corporation named 
therein was; and for long time had been, unlawfully practicing law 
this state violation the common law and and 7641? 
the General Statutes and contempt court. They sought injunctions 
restraining each defendant from engaging any and all the acts and 
practices alleged and judgments declaring whether those acts and 
practices, singly combination, constituted the unlawful practice 
law and violations the statutes. The court found all the issues 
except one for the defendant each case. The plaintiffs have appealed 
from the judgments. 


The defendant The Connecticut Bank and Trust Company state 
bank and trust company organized under the laws this state and has 
its principal office and place business Hartford. The defendant 
Hartford National Bank and Trust Company national banking asso- 
ciation incorporated and organized under the laws the United States. 
such, doing business this state and has principal office and 


7638. Admission attorneys. The superior court may admit and cause 
sworn attorneys such persons are qualified therefor, agreeably the 
established the judges said court; and other person than attorney, 
admitted, shall practice law plead the bar any court this state, 
except his own cause; and said judges may establish rules relative the admission, 
qualifications, practice and removal attorneys.” 


7641. Practice law persons not attorneys. person who has not 
been admitted attorney under the provisions section 7638 shall practice 
law appear attorney law attorney and counselor law for 
another, any court record this state, make business practice law, 
appear attorney and counselor law for another any such court, 
make business solicit employment for lawyer, hold himself out the 

ublic being entitled practice law, assume attorney counselor 

assume, use advertise the title lawyer, attorney and counselor 
law, attorney law, counselor law, attorney counselor attorney 
and counselor equivalent terms, such manner convey the impression that 
legal practitioner law any manner advertise that he, either alone 
together with any other person persons, owns, conducts maintains law 
office, office place business any kind for the practice law. person 
who violates any provision this section shall fined not more than two hundred 
and fifty dollars imprisoned not more than two months both. Any person 
who violates any provision this section shall deemed contempt court, 
and the superior court shall have jurisdiction equity upon the petition any 
member the bar this state good standing upon its own motion restrain 
such violation. Nothing herein contained shall construed prohibiting town 
clerk from preparing drawing deeds, mortgages, releases, certificates change 
name and trade name certificates which are recorded filed the town 
office the town which such town clerk resides.” 
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place business Hartford. authorized exercise the same 
fiduciary powers the defendant The Connecticut Bank and Trust 
Company. Neither defendant has been, nor can be, admitted the 
practice law this state. During the year 1956 the defendant The 
Connecticut Bank and Trust Company had some 200 employees its 
trust department. Five them were members the bar this state 
and were employed full-time trust officers. During the year 1956 the 
defendant Hartford National Bank and Trust Company had slightly less 
than 200 employees its trust department. Seven them were mem- 
bers the bar this state. Five these seven were employed full- 
time trust officers. 

advertising and the distribution literature, each defendant dis- 
seminated without charge its customers, prospective customers and 
the public, general information concerning (1) the application, scope and 
effect various laws involved estate planning, including federal in- 
come and gift tax laws, federal and state estate and succession tax laws, 
laws relating trusts and laws relating the administration and disposi- 
tion decedents’ estates; (2) the complexities federal and state taxes 
and various means minimizing liability for them; and (3) the advan- 
tages and disadvantages various means provided law for the dis- 
tribution property, including the use inter-vivos and testamentary 
trusts. The information was given each defendant for the purpose 
inducing persons name executor trustee wills trust agree- 
ments. some the advertising and literature was stated that individ- 
uals should consult their own attorreys for advice their specific situa- 
tions and that all wills and trust agreements must drawn attorneys. 
Each defendant, acting through the officers its trust department, dis- 
cussed conferences and correspondence with customers and prospec- 
tive customers the matters enumerated above for the purpose inducing 
them name executor trustee. Final specific advice 
will trust agreement was not given. Customers and prospective 
customers were urged consult their own attorneys for advice their 
specific situations. far was possible, the giving definite answers 
legal questions was avoided. compensation for such conferences 
and correspondence was accepted. 

Each defendant through its trust officers, reviewed the request 
testators settlors the provisions wills and trust agreements, drawn 
lawyers who were not employed it, instances where had been 
named executor trustee the testator settlor had indicated that 
was considering naming executor trustee. Such testators and 
settlors their attorneys were advised changes that ultimately might 
necessary, proper desirable. all such cases, the trust officers 
urged the testators and settlors consult their own attorneys. Neither 
defendant made any charge for these reviews. Everyone who indicated 
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that intended name one the defendants executor trustee was 
informed that must have the will trust agreement drawn his 
own attorney. was not suggested that each testator settlor name 
attorney represent the fiduciary any legal matters that might 
arise connection with the administration the estate. Each was 
informed that the defendant question was competent and had the 
right and authority carry out through its employees the duties and 
activities imposed upon required fiduciary. 

The employees the trust department each defendant composed, 
drafted and filed the probate courts petitions, accounts, inventories, 
lists claims, and applications for the probate wills, for widows’ 
allowances, for the payment its own claims against estates was 
administering and for approval and acceptance its accounts and re- 
ports. Each defendant, acting fiduciary capacity, caused its appear- 
ance and representation made its trust department employees 
hearings and proceedings the probate courts, including hearings 
and proceedings application for widows’ allowances, for the admis- 
sion probate wills which was named executor, for the 
compromise claims for against the estates was administering, for 
the adjudication its claims against those estates, and for approval and 
acceptance its accounts and returns. These practices the defendants 
through their employees, some whom were and others were not, 
attorneys admitted practice law this state, were followed unless 
was decided some stage given administration that uncertain 
unclear legal issue was involved that controversy might arise. 
the event such determination, each defendant might retain independ- 
ent outside counsel for such legal services might indicate. 

Each defendant’s trust department employees prepared and filed 
federal and state tax returns and dealt with examiners the internal 
revenue service and agents attorneys the state tax department 
admitting, denying compromising liabilities for taxes claimed 
due from estates that defendant was administering. If, however, 
was considered that uncertain unclear legal issue was involved 
was known expected that controversy might arise, and the 
amount taxes involved warranted it, each defendant was represented 
independent outside counsel. Each defendant, most instances 
the course its fiduciary administrations, retained independent outside 
counsel represent matters involving real estate and draw 
instruments pertaining real property, only because was deemed 
that such retainer was necessary for the proper administration 
estates. Trust officers each bank, some whom were, and some 
whom were not, attorneys, had frequent meetings with tax attorneys 
representing the state compromise claims arising out the suc- 
cession and transfer tax laws. The questions which arose were 
more difficult solve than title searching problems. these confer- 
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ences, independent outside counsel were seldom present. Where the 
claim was contested probate court, however, each defendant was 
consistently represented outside independent counsel. questions 
taxability, was common thing for the trust officers the defend- 
ants make decisions without consulting attorney. 


The court concluded that each defendant performing the acts and 
carrying the practices stated above was acting primarily for itself 
the proper exercise its fiduciary functions under existing statutes; that 
there valid distinction between acts performed each defendant 
fiduciary through its salaried employees and the same acts performed 
through independent outside counsel retained it; that each defendant, 
giving general information customers and prospective customers 
and reviewing existing wills, did not engage the unauthorized prac- 
tice law; that each defendant, composing and drafting petitions, 
accounts, inventories, lists claims and other papers which were filed 
the probate courts, and preparing and filing tax returns and appear- 
ing before state and federal tax authorities connection with taxes 
claimed due from estates was administering through employees, 
whether lawyers laymen, did not engage the illegal practice law 
violate statutes; but that each defendant appearing and being 
represented, probate court proceedings which hearing re- 
quired law which hearing had though not required law, 
employees who have not been admitted practice law this state 
did engage the unlawful practice law. The plaintiffs maintain that 
the court erred reaching all its conclusions. Their contention that 
the court erred the last conclusion based upon their claim that each 
defendant, appearing and being represented employees, even 
though attorneys, engaged the unlawful practice law. 


can properly turn the memorandum decision ascertain 
the ground upon which the court acted. Rogers Kinnie, 134 Conn. 
58, 61, A.2d 487. its memorandum the court said A.2d 654]: 
“It hard conceive how bank trust company could exercise any 
the powers given state and statute could not engage 
the acts would strange indeed the legislatures 
conferred upon these powers the face statute common-law 
rule which denied the right exercise them.” The statutes referred 
only empower banks trust companies act fiduciaries. General 
Statutes 5781, amended Cum.Sup.1955, 2648d; Stat. 968, 
amended, U.S.C. 248(k) [12 U.S.C.A. 248(k)]. They not permit 
fiduciary arrogate itself the functions attorney. If, however, 
these statutes could possibly interpreted expressions legislative 
intent authorize corporations acting fiduciaries the things 
customarily done attorneys, the futility enacting such legislation 
would obvious. The federal statute limits the powers granted 
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those not contravention state local law. Constitutional limitations 
upon the powers which may granted state statute are therefore 
limitations upon the powers granted under the federal statute. The 
portion 7638 the General Statutes which provides that 
superior court may admit and cause sworn attorneys such persons 
are qualified therefor, agreeably the rules established the judges 
said court,” can construed only legislative recognition the 
inherent right the Superior Court, constitutionally established tri- 
bunal, promulgate rules for the admission attorneys. “It should 
borne mind that judicial power vested the constitution 
the General Assembly, either directly incident the legisla- 
tive power, and the General Assembly cannot confer it. Under the 
charter Charles II, both the legislative and the judicial power were 
vested the General Assembly; but was one the objects which 
the people had view, framing and adopting the constitution, 
divest the General Assembly all judicial power. that end Art. 
the constitution provides that ‘the powers government shall 
divided into three distinct departments, and each them confided 
separate magistracy, wit: those which are legislative one; those 
which are executive another; and those which are judicial another.’ 
Art. they say that the legislative power the state shall 
vested the General Assembly. Art. they say the judicial power 


the state shall vested the Supreme Court Errors &c. herein- 
before cited. Thus, while the entire legislative power vested the 
General Assembly, the judicial power separated from and vested 
the courts ‘as separate Brown O’Connell, Conn. 
432, 446. 


Numerous statutes have been passed aid the judicial department 
each state reaching proper selection those qualified for admis- 
sion attorneys practice the courts. “No statute can control the 
judicial department the performance its duty decide who shall 
enjoy the privilege practicing the Justices, 279 Mass. 
607, 611, 180 N.E. 725, 727, A.L.R. 1059. Courts acting the exercise 
common-law powers have inherent right make rules governing 
procedure them. Appeal Dattilo, 186 Conn. 488, 492, A.2d 50. 
The Supreme Court Errors, established the state constitution, 
likewise has the inherent power, independent and despite any statute, 
make rules governing procedure before it. Section article fifth 
our constitution provides that judicial power the state shall 
vested supreme court errors, superior court, and such in- 
ferior courts the general assembly shall, from time time, ordain and 
establish: the powers and jurisdiction which courts shall defined 
law.” “The judges the Supreme Court Errors and the judges 
the superior court, respectively constitute those courts. The judges 
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each court their joint separate action exercise the power that 
court. Each equally with every other represents his official action the 
judicial power the state vested the court which member.” 
McGovern Mitchell, Conn. 536, 547, 433, 437. All the courts 
this state, except the Supreme Court Errors and the Superior Court, 
have been established the General Assembly under, and the author- 
ity granted by, the constitution. virtue the provisions 
No. 651 the 1957 Public Acts, the judges the Supreme Court 
Errors now have the power adopt, promulgate, and from time 
time modify repeal rules and forms regulating pleading, practice and 
procedure judicial proceedings the courts established the Gene- 
ral Assembly. 

stated the finding, great many legal problems complex 
nature arise the fiduciary administration decedents’ estates. These 
include questions domici] and who are heirs law; valuation 
stockholdings certain corporations, leasehold estates, and remain- 
der interests; decisions what dividends and accrued interest are in- 
cluded the inventory and whom the household furniture belongs; 
determination which the claims against estate are properly pre- 
sented and questions relating statutes limitation and the priority 
order payment claims against insolvent estate; decisions 
whether transfer was made contemplation death was intended 
take effect possession enjoyment upon death and whether 
concede the taxability the items involved; determination what are 
allowable deductions under the succession tax law and what items 
are included the computation the tax; completion federal estate 
tax returns, each which contains many schedules, including those list- 
ing jointly owned property, marital deductions and transfers prior 
death; and preparation preliminary and final accounts, and the making 
the necessary calculations, the distribution estates. Few, any, 
estates not have some problems legal nature. There con- 
siderable body case law built around the succession and transfer 
tax statutes this state. 

Prior the prohibition our statutes was primarily directed 
against the appearance court persons not admitted the bar. Rev. 
1930, 5345. that year both these sections were broadened 
the addition the provision that unauthorized persons should not 
“practice law.” 1627c, (Rev. 1949, 7638, 
7641). “There can have been but one purpose adding these important 
words. That was forbid the performance any acts persons not 
admitted attorneys, out court, commonly understood the 
practice law.” Grievance Committee Payne, 128 Conn. 325, 330, 
623, 626. Consequently, the question for determination 
whether each defendant, acting through its employees, performed acts, 
out court, “commonly understood the practice law.” 
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The practice law open only individuals proved the satisfac- 
tion the court possess sufficient general knowledge and adequate 
special qualifications learning the law and good moral 
character. dual trust imposed attorneys law. They must act 
with fidelity both the courts and their clients. They are bound 
canons ethics which are enforced the courts. The relation 
attorney his client pre-eminently confidential. demands the 
part the attorney undivided allegiance, conspicuous degree faith- 
fulness and disinterestedness, absolute integrity and utter renunciation 
every personal advantage conflicting any way directly indirectly 
with the interests his client. Only human being can conform these 
exacting requirements. Artificial creations such corporations asso- 
ciations cannot meet these prerequisites and therefore cannot engage 
the practice law. The practice law consists small part 
work performed outside any court and having immediate relation 
proceedings court. embraces the giving legal advice 
large variety subjects and the preparation legal instruments cover- 
ing extensive field. Although such transactions may have direct 
connection with court proceedings, they are always subject subse- 
quent involvement litigation. They require many aspects high 
degree legal skill and great capacity for adaptation difficult and 
complex situations. valid distinction can drawn between the part 
the work the lawyer which involves appearance court and the 
part which involves advice and the drafting instruments. The work 
the office lawyer has profound effect the whole scheme the 
administration justice. performed with the possibility litigation 
mind, and otherwise would hardly needed. importance 
the welfare the public that these manifold customary functions 
performed persons possessed adequate learning and skill and 
sound moral character, acting all times under the heavy trust obliga- 
tion clients which rests upon all attorneys. The underlying reasons 
which prevent corporations and associations, well individuals other 
than members the bar, from appearing before the courts apply with 
equal force the performance these customary functions attorneys 
and counselors law outside courts. Opinion the Justices, 
289 Mass. 607, 613, 194 N.E. 


The practice law not lawful business except for members 
the bar who have complied with all the conditions required the rules. 
these conditions cannot performed corporation, follows 
that the practice law not business which corporation may 
legally engage. cannot practice law directly, cannot in- 
directly employing competent lawyers practice for it, since that 
would evasion which the law will not tolerate. Matter Co- 
operative Law Co., 198 N.Y. 479, 483, N.E. 15, L.R.A.,N.S., 55. 
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Each defendant, acting through its employees, disseminating gen- 
eral information concerning the application, scope and effect various 
laws and reviewing wills and trust agreements was acting primarily 
for itself obtaining holding trust department customers. Those acts 
and practices did not constitute the practice law. performing 
other acts and carrying other practices, was not acting primarily 
for itself; was administering and settling the affairs estates. The 
mere fact that was not acting for itself performing act acts 
out court does not, however, compel the conclusion that such 
performance constituted the practice law. stated above, the deci- 
sive question whether the acts performed were such are “commonly 
understood the practice law.” Grievance Committee Payne, 
128 Conn. 325, 330, A.2d 623, 626. The decision trust department 
officer employee that uncertain unclear legal issue involved, 
that controversy likely arise and that independent outside counsel 
should not retained would not legalize the performance the acts 
trust officer employee. The court erred concluding mat- 
ter law that the drawing all the various types instruments 
drafted and composed each trust department employees 
could not and consequently did not constitute the unlawful practice 
law and also concluding matter law that each 
appearance and representation probate court hearings attorneys 
who were salaried employees could not and did not constitute the un- 
lawful practice law. 

Upon the basis the facts found, cannot say that the court erred 
concluding that each defendant, acting and through its trust depart- 
ment employees, lawyers laymen, preparing tax returns and dealing 
with and appearing before state and federal tax authorities connection 
with taxes claimed due from estates administered did not 
engage the unlawful practice law. not hesitate say, 
however, that the record indicated that either the preparation the 
tax returns the matters dealt with involved tax law problems 
type such that their solution would “commonly understood 
the practice law,” would hold that the acts performed constituted 
the unlawful practice law. 

There error part both cases, the judgments are set aside and 
the cases are remanded with direction render judgment file 
except modified accord with this opinion. 

this opinion the other Judges concurred. 


BOGDANSKI, J.—These two appeals were combined order 
the trial court pursuant the provisions 382 the Practice Book. 
The plaintiffs alleged each complaint that the defendant corporation 
named therein was, and for long time had been, unlawfully practicing 


| 
| 
; 
| 


1044 THE BANKING LAW JOURNAL 


law this state violation the common law and 7638 and 7641 
the General Statutes and contempt court. They sought injunc- 
tions restraining each defendant from engaging any and all the acts 
and practices alleged and judgments declaring whether those acts and 
practices, singly combination, constituted the unlawful practice 
law and violations the statutes. The trial court found all the issues 
except one for the defendant each case. The plaintiffs appealed 
from these judgments the Supreme Court Errors. 

The Supreme Court its decision (145 Conn. 222, 236, 140 A.2d 
871) found: “Each defendant, acting through its employees, 
disseminating general information concerning the application, scope 
and effect various laws and reviewing wills and trust agreements 
was acting primarily for itself obtaining holding trust department 
customers. Those acts and practices did not constitute the practice 
law. performing other acts and carrying other practices, 
was not acting primarily for itself; was administering and settling the 
affairs estates. The mere fact that was not acting for itself 
performing act acts out court does not, however, compel 
the conclusion that such performance constituted the practice law. 
stated above, the decisive question whether the acts performed 
were such are ‘commonly understood the practice 
The decision trust department officer employee that wncertain 
unclear legal issue involved, that controversy likely arise 
and that independent outside counsel should not retained would not 
legalize the performance the acts trust officer employee. The 
court erred concluding matter law that the drawing all 
the various types instruments drafted and composed each defend- 
ant’s trust department employees could not and consequently did 
not constitute the unlawful practice law and also concluding 
matter law that each defendant’s appearance and representation 
probate court hearings attorneys who were salaried employees could 
not and did not constitute the unlawful practice law. 


[See decision above] 


the short calendar hearing the motion for judgment accord- 
ance with the opinion the Supreme Court, the defendants offered 
proposed form 


“Judgment 

This action writ and complaint dated September 26, 1956, claiming 
injunction and declaratory judgment determining whether certain acts and practices 
the defendant constitute the unlawful practice law came this court the 
first Tuesday November, 1956 and thence February 19, 1957, when the parties 
appeared and were issue, file. 

Thereafter April 15, 1957, the court rendered judgment file. 

Thereafter April 23, 1957, the plaintiffs appealed the Supreme Court 
Errors and that court having heard the parties rendered judgment 15, 1958 
and held error part and ordered that the judgment this court appealed from 
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page the printed record (A-362 Rec. Briefs, back 
the trial court its finding found the following facts: “(22) There 
are great many legal problems, many them complex nature, 
which arise the fiduciary administration decedents’ estates. The 


set aside and the case remanded this court with direction render judgment 
file except modified accord with the opinion the Supreme Court 
Errors. 

Thereafter this action came the present time when the court, having heard 
the parties, finds the issues for the defendant except that the drafting composing, 
its trust department employees, instruments when such drafting composin 
commonly understood the practice law and except that appearance 
representation for the defendant, probate court proceedings where hearing 
required law hearing had though not required law, employees 
the defendant where such appearance are commonly understood 
the practice law constitute the illega! practice law. 

Whereupon ordered, adjudged and decreed that the defendant and 
hereby enjoined, under penalty Ten Thousand Dollars ($10,000) from drafting 
composing, its trust department employees, instruments when such drafting 
composing commonly understood the practice law and from appearing 
and being represented, except member the bar this state who not 
salaried employee the defendant, any proceeding the Probate Courts where 
hearing required law hearing had though not required law, 
where such appearance and representation are commonly understood the 
practice law. 

And further adjudged and decreed declaratory judgment the rights 
the parties: 

giving general information customers and prospective customers such 
matters federal and state tax laws, inter vivos and testamentary trusts, wills, etc., 
well reviewing existing wills, where the defendant gives specific advice, 
charges fee, and urges the customers consult their own attorneys for advice 
their specific situations and have them draw any necessary instruments, the defend- 
ant not engaged the illegal practice law but performing these acts 
incident its authorized fiduciary business. 

preparing and filing the Probate Courts the various applications, petitions, 
accounts, inventories and distributions pertaining estates and trusts, conservator- 
ships and guardianships, the defendant performing the ordinary and incidental 
services relative estates and trusts assumed under the statutes authorizing 
act fiduciary and not engaged the illegal practice law and these acts 
may performed lay employees well lawyer employees unless such acts 
are such are commonly understood the practice law. 

The defendant should appear and represented proceedings the Probate 
Courts where hearing required law hearing had though not required 
law member the bar who not salaried employee the defendant 
when such appearance and representation are commonly understood the 
praetice law. 

The work and filing tax returns for the defendant fiduciary and 
dealing with, and appearing before, state and federal tax authorities connection 
with taxes claimed due from the defendant fiduciary may properly done 
regular employees the defendant, either lawyers laymen, and the practices 
the defendant tax matters not constitute the illegal practice law. 

The practice the defendant carrying all these activities through lay 
lawyer employees except noted above does not constitute the illegal practice 
law violation statute. 

further adjudged and decreed that costs taxed favor either 


party.” 
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following are illustrative: the application for probate will, the 
questions domicil and who are the heirs-at-law; the inventory and 
appraisal the estate, the problems valuation closely held cor- 
porations, interests such leasehold estates and remainder interests, 
what dividends and accrued interest are included; whom the house- 
hold furniture belongs; the return claims, which ones are properly 
presented, what are the priorities, questions relating statutes 
limitation; the report the State transfers other than will 
intestacy requires important determinations, including that 
take effect possession enjoyment upon death, and whether 
not concede the taxability the items involved; the determination 
what are allowable deductions the succession tax, and the computa- 
tion tax; the federal estate tax returns contain schedules, each 
which has its legal problems, such schedules jointly owned prop- 
erty, marital deductions, transfers prior death; the preliminary 
and final accounts the fiduciary present legal problems; the distribu- 
tion estates presents problems such interest, payment kind 
cash. There are few any estates trusts that not have some prob- 
lems legal nature. 


There considerable body case law built around the 
succession and transfer tax statutes this State. Trust officers who may 
may not attorneys, have frequent meetings with tax attorneys 
representing the State compromise claims arising out these laws. 
The questions which arise are more difficult solve than title searching 
problems. these conferences, seldom that independent outside 
counsel are present. Where the claim contested the Probate Court, 
however, during 1956 the defendants have consistently been represented 
outside independent counsel. questions taxability, com- 
mon thing for the trust officer make decisions without consulting 
attorney.” 


These aforementioned facts found have been unchallenged, indeed 
the Supreme Court its decision recited them almost verbatim. 


should borne mind that reference 7641 the General 
Statutes, upon which these petitions were based, will make clear that 
these have not been ordinary adversary proceedings. Instead, they were 
conceived and prosecuted the plaintiffs furtherance the adminis- 
tration and enforcement the rules the Superior Court this state 
regulating the practice law. 


There well-known maxim about the framing equity decrees, 
which what involved here—that injunctive decree must not 
vague but must specific; that such decree should tell defendant 
precisely what and what not do, that there will not 
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‘have constant litigation with respect the interpretation the 
decree. 

One the weaknesses the judgments proposed the defendants 
that they contain such vagueness; that they effect amount 
injunction not those things which are commonly understood 
the practice law. While true that that was the guiding principle 
the Supreme Court opinion, cannot said that should the 
language the decree. Such principle would too broad the 
language the decree, for the question would then arise who 
decide what commonly understood the practice law. With 
respect this question, noted that the Supreme Court opinion 
has specifically stated that that decision not made the bank 
officers had been the past. 

The cases were tried before Phillips, There was evidence before 
him from which had specifically made finding fact (paragraphs 
and the finding), already recited this memorandum. The 
Supreme Court had quarrel with this finding fact. fact its 
opinion recited this finding fact almost verbatim. would appear, 
then, that this finding fact interpreted listing those 
acts and practices out court which are legal problems, that 
say that they are acts and practices which are commonly understood 
the practice law. 

follows then that what was reversed the Supreme Court was 
the conclusions law, not the finding fact. The trial court did not 
find that these acts did not constitute the practice law were not 
capable being practiced. What the trial court found, and this was 
stated specifically its memorandum decision, was that the defend- 
ants performing these acts enumerated the aforementioned 
finding were acting primarily for themselves the proper action 
their function fiduciaries and therefore was not the improper prac- 
tice law, because they were simply representing themselves connec- 
tion with these admittedly legal problems. 

What the Supreme Court reversed then, was this theory the trial 
court. held that carrying out fiduciary functions the defendant 
banks were acting for others. Therefore, those legal problems which 
they might engage doing they were acting for themselves they 
might not practice for others. 

Furthermore, the Supreme Court made distinction between the 
drafting and filing instruments and appearances Probate Courts 
and other such hearings the one hand, all which are the practice 
law because all involve these legal problems, and the filing returns 
that tax returns. 

the filing tax returns, the Supreme Court its opinion did 
make distinct reference. said (145 Conn. 222, 140 A.2d 863) 
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that not all the filing tax returns the practice law, but went 
say that the filing tax returns that involve what commonly 
understood the practice law the practice law, and its 
opinion had already defined, the practice law, line with the 
trial court’s finding fact, the filing tax returns and the representation 
before tax authorities when involves the kinds problems which 
are commonly known and understood the practice law, that is, 
when involves tax law problems type such that their solution 
would commonly understood the practice law. 

The defendants have argued that these things (tax returns etc.) are 
the practice law only when they are hard. That not what the 
Supreme Court said. Grievance Committee Bar New Haven 
County Payne, 128 Conn. $25, A.2d 623, the court did not 
make distinction between searching easy titles and searching hard titles. 
said that the town clerk not search titles, period; that all search- 
ing titles the practice law. That legal problem just those 
things listed the finding are legal problems, whether they are hard 
easy. The test the legal nature the problem. 

conclude, the Supreme Court opinion had reversed the conclusions 
law the trial court all but one instance. the final paragraphs 
the opinion, addressed itself the conclusions law the trial 
court’s finding. The first one that the defendants were acting for 
themselves. The Supreme Court said (145 Conn. page 236, 140 A.2d 
page 871): “In performing [certain] acts and carrying [certain] 
practices, [each defendant] was not acting primarily for itself.” This 
reversed the legal basis the trial court’s reasoning. This was the 
gravamen the matter, not the finding fact but the trial court’s legal 
theory. went say that when the trial court made the conclusion, 
the legal conclusion, that drawing these papers was not the practice 
law, the court erred; that the trial court was right characterizing 
them legal problems the finding. That not challenged, but when 
the trial court concluded that they not constitute the illegal practice 
law because the banks were only doing these things for themselves and 
not others, that where the court found error. 

Wherefore the entry judgments both cases shall take the follow- 
ing form: 

Judgment. 

This action writ and complaint dated September 26, 1956, claim- 
ing injunction and declaratory judgment determining whether 
certain acts and practices the defendant constitute the unlawful 
practice law, came this court the First Tuesday November, 
1956, and thence November 30, 1956, when the court ordered that 
notice the pendency this action given banks and trust com- 
panies acting authorized act fiduciaries the state Connecti- 
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cut publication said notice the “American Banker,” which order 
was duly complied with, and thence February 19, 1957, when the 
parties appeared issue the court, and thence April 15, 
1957, when judgment was rendered finding certain issue for the plaintiffs 
and certain issues for the defendant, and thence April 23, 1957, when 
the plaintiffs appealed from said judgment the Supreme Court 
Errors, and thence April 15, 1958, when the Supreme Court Errors 
found error part said judgment and said judgment was set aside 
and the cause remanded this court with direction enter judgment 
file except modified accord with the opinion the Supreme 
Court Errors, all appears file said cause. 

The court, having heard the parties, finds the issues follows: 

That the defendant, acting through its officers employees, giving 
general information customers and prospective customers such 
matters federal and state tax laws, inter-vivos and testamentary trusts, 
wills, etc., well reviewing existing wills and trust agreements, 
where the defendant gives specific advice, charges fee, and urges 
customers consult their own attorneys for advice their specific 
situations and have them draw any necessary. documents, acting 
primarily for itself obtaining and holding trust department customers 
and not engaging the unlawful practice law. 

That the defendant, acting and through its officers employees, 
whether lawyers laymen, preparing tax returns and dealing with 
and appearing before state and federal authorities connection with 
taxes claimed due from estates administered it, not engaging 
the unlawful practice law, provided that doing does not 
engage any the acts and practices hereinafter declared com- 
monly understood the practice law. 

Whereupon adjudged, ordered and decreed that the defendant 
and its officers, employees, servants and agents and are forever en- 
joined, under penalty Ten Thousand Dollars ($10,000), from pre- 
paring and filing documents any Probate Court with the state tax 
department with the internal revenue service, appearing being 
represented any Probate Court before the state tax department 
any representative thereof before the internal revenue service 
any representative thereof, any matter with respect which hearing 
required law hearing had though not required law, 
appearing being represented any proceeding conference 
negotiation wherein the legal rights, liabilities interests 
any estate trust any parties interested therein are adjudi- 
cated, defined, determined, compromised settled any decree, judg- 
ment, order ruling any Probate Court the state tax department 
the internal revenue service—including, without limiting the intent 
scope the foregoing, the following matters: (1) the admission 
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will probate; (2) the determination domicil and heirs law and 
all jurisdictional questions arising therefrom; (3) widows’ allowances; 
(4) applications for permission sell the assets fiduciary estates; (5) 
the valuation closely held corporations and interests such lease- 
hold estates and remainder interests; (6) the determination what 
dividends and accrued interest shall included the inventory 
fiduciary estate; (7) the determination the ownership household 
property; (8) the compromise claims for and against fiduciary estate; 
(9) the determination whether not claims against estate have 
been properly presented, questions relating statutes limitation, 
and what, any, priorities may exist the order.of payment claims 
against insolvent estates; (10) the determination whether not 
transfers were made contemplation death were intended take 
effect possession enjoyment after death and whether not 
concede the taxability the items involved therein; (11) the deter- 
mination allowable deductions under the succession tax law and 
what items, any, ought included the computation the tax 
liability; (12) the completion federal estate tax returns involving 
jointly owned property, marital deductions and transfers prior death; 
(18) the preparation and filing preliminary and final accounts; (14) 
the making the necessary calculations the distribution estates— 
unless represented member the bar this state good standing 
who not officer, employee, servant agent said defendant; pro- 
vided only, that provision herein relating the defendant’s appear- 
ance practice before the internal revenue service shall effective 
far the laws the United States require permit otherwise. 

And further adjudged and decreed declaratory judgment 
the rights the parties: [Declaratory portion opinion follows 
verbatim the foregoing injunctive portion.] 


SMALL LOAN EMPLOYEES NOT SUBJECT 
WAGE AND HOUR ACT 


Kentucky Finance Company, Kentucky Discount, Inc. Mitchell, Secretary 
Labor, United States Circuit Court Appeals, Sixth Circuit, April 15, 1958 


The United States Circuit Court Appeals the Sixth 
Circuit has decided that the employees two corporations 
engaging the small loan business and the purchase 
consumer time paper from dealers discount were not subject 
the Federal Wage and Hour Act because such corporations 
came within the retail service exemption the Act. 
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Foreclosure Mortgage Lender Permitted 
Even Accompanying Notes Are Invalid 


The highest court New York, the Court Appeals, has 
recently upheld one its own much earlier decisions (Pratt 
Eaton, N.Y. 449) relating mortgages and illegal notes. 
has ruled that where lender makes loan secured 
mortgage real estate and evidenced promissory notes 
which discounts, the lender may, upon default payment, 
realize its security even though the notes themselves were 
illegal because the lender, which was not banking corporation, 
had discounted them contravention New York Banking 
Law Factors, Inc. Kochenburger, Court 
Appeals New York, 173 N.Y.S.2d 570. The opinion the 
court follows: 


BURKE, J.—Plaintiff, Amherst Factors, domestic business cor- 
poration not organized under the Banking Law, made loan 
Flooring Corporation evidenced series acceleration promissory 
notes totaling $5,700, executed Ambherst discounted the 
notes, retaining $700 and delivering the maker the net proceeds 
the loan, $5,000. The notes had been indorsed blank P.’s 
president and appellants’ intestate, Kochenburger, employee 
Simultaneously with his indorsement and for the purpose 
inducing the loan P., Kochenburger executed guaranty 
together with the subject real property mortgage secured payment 
the loan indebtedness. Subsequent the transaction Kochenburger 
was called upon and did pay two the notes. Thereafter, appellants 
refused make any further payment and the present action was insti- 
tuted foreclose the mortgage for the balance due. 


Appellants argued below they here that the discounting the 
notes Amherst contravened section 131 the Banking Law, Consol. 
Laws, and thereby rendered both the notes and the mortgage void 
for illegality. The remainder appellants’ defenses and counterclaims 
were founded upon this alleged invalidity. was granted sum- 
mary judgment the trial court and the decision was affirmed the 
Appellate Division. agree with that determination. 


Even were assumed that the discounting Amherst 
violated section and that consequently the notes were void, under 


similar decisions see Digest (Fifth Edition) 895. 
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our law that invalidity would not render ineffective the mortgage given 
security. 

Miller Discount Factors, 275, 152 N.Y.S.2d 278, not 
determinative. There the issue presented was whether not certain 
notes had been illegally discounted and were, therefore, void; mort- 
gage was involved. Pertinent here line cases which have held, 
under statutes and circumstances similar those before us, that although 
the notes illegal for contravention prohibition against discounting 
the accompanying independent security retains its validity (Pratt 
Eaton, N.Y. 449; Duncomb New York, Housatonic Northern 
Co., N.Y. 190, 201; Williams-Dexter Co. Dowland Realty Corp., 
259 N.Y. 581, 182 N.E. 189; see Curtis Leavitt, N.Y. and the so- 
called Utica Ins. Co. cases cited therein, page 97; County Ind. Corp. 
Francia, 602, 164 N.Y.S.2d 415, affirmed A.D.2d 748, 
165 N.Y.S.2d 699; Mittman Kuo, Misc.2d 595, 160 N.Y.S.2d 
Antipyros Co. Breiter Co., Misc.2d 310, 165 N.Y.S.2d 976, affirmed 
A.D.2d 941, 167 N.Y.S.2d 1002; New York Credit Men’s Adjustment 
Bureau Samuel Brieter Co., Inc., Cir., 253 F.2d 675. 


Perhaps the most frequently cited these Pratt Eaton. re- 
straining act then effect was relevant part the same present 
section the Banking Law. provided, Rev.St.1829, pt. ch. 
20, tit. 20, does subdivision section 131, that unauthorized 
company was permitted make discounts and that all “notes and other 
securities for the payment any money loaned discounted 
contrary the provisions this section shall void” (see Pratt 
Short [companion case Pratt Eaton], N.Y. 487, 444). the 
Eaton case the lender corporation advanced, upon the discount bor- 
notes, sums totaling $950. The notes were deemed void (cf. 
Miller Discount Factors, supra) but was held that accompanying 
bond and mortgage was not affected and suit might maintained upon 
the mortgage the lender. The court said: “The notes were void, but 
the company, the express terms the charter, was authorized 
invest its funds bonds and mortgages and other securities specified. 
There was loan this case, and this created indebtedness the 
bank, which was within the condition the mortgage. The fact that 
the loan was made way discount commercial paper, and upon 
the security the notes well the mortgage, does not vitiate the 
valid security. The substance the transaction with respect the 
mortgage was that was taken secure the loan, and not the notes, 
which most were mere evidence the loan”. Pratt Eaton, N.Y. 
449, 453, supra. 


Williams-Dexter Co. Dowland Realty Corp., supra, the action 
was one foreclose mortgage real estate. discount had been 
made the lender who received bond and mortgage the amount 
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for loan $25,000. One four affirmative de- 
fenses was that the discount the plaintiff was violation section 
140 (now the Banking Law, and rendered the bond and mort- 
gage void. answer certified question this court held that the 
defense was insufficient matter law. Three years later, apparently 
confirmation the rule appeared from the Williams-Dexter case, 
section the General Corporation Law, Consol.Laws, was 
amended state: “engaging the business loaning money this 
state bonds, notes other evidences indebtedness, secured 
deeds trust mortgages upon real property shall not deemed 
construed violate any the provisions the banking law”, 1935, 
ch. 905. 

Our decision the present case governed these precedents. 
The power the lender corporation make loans secured real prop- 
erty mortgages clear. Mortgages received pursuant that authority 
remain valid notwithstanding the fact that notes given evidence the 
debt underlying the mortgage are illegally discounted. 


Appellants have argued that Pratt Eaton and the other cited 
cases are not applicable because the fact that Kochenburger, the mort- 
gagor this case, was not the recipient the loan. However, barring 
the case artificial transactions fabricated attempt evade the 
usury laws (no such claim made here), nothing about the fact that the 
recipient the loan and the mortgagor are not the same person impairs 
the validity otherwise valid mortgage-secured loan transaction. 
Certainly neither illegal nor improper give such mortgage and 
there appears reason why the position the lender should 
compromised because such arrangement. Nor there anything 
section 131 the Banking Law which gives greater different 
impact the present case because the fact that the mortgagor was 
not also the recipient the loan. most the effect that section 
the same here was the cases cited; voids the notes but not the 
accompanying security. 

Even considered from purely equitable point view nothing here 
moves avoid the result that appears required the decided 
cases. Whatever mistreatment Kochenburger and his estate may have 
suffered (and this record could only surmised) cannot laid 
for whose benefit Kochenburger obligated himself. was mere 
volunteer, his estate cannot complain because the risk assumed, 
albeit gratis, was realized. was not volunteer his rights would 
confined those might have had against way subroga- 
tion. 

concluding that the mortgage effective have assumed, 
appellants’ benefit, that the notes were invalid. Since, have pointed 
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out, the question the notes’ validity invalidity does not effect this 
result, need not determined here. 

The order appealed from should affirmed, with costs, and the ques- 
tion certified answered the affirmative. 

Chief Judge CONWAY and Judges DESMOND, DYE, FULD, 
FROESSEL and VAN VOORHIS, concur. 

Order affirmed, etc. 


Drawee Bank Not Liable Check Held for 
More Than Hours 


United States District Court, applying the laws the 
State Florida, has decided that the payee check has 
right recover from drawee bank even though that bank 
holds the check, which was sent for payment, from Thurs- 
day until Monday. When the bank received the check, and 
all subsequent times, the drawer the check did not have 
sufficient funds the account pay the check. 


The court ruled that 676.08 (N. 137) which 
states that where drawee whom bill delivered for ac- 
ceptance destroys the bill refuses return within hours 
after delivery will deemed have accepted the bill, did not 
impose liability the drawee this case since the bank was 
under duty the payee. The rights were derived 
only through the drawer the check and the court ruled that 
view the fact that the check was uncollectible, the drawee 
“was not liable plaintiff for its failure return the check 
within the time stated.” General Finance Corporation 
Florida Central Bank Trust Company, United States Dis- 
trict Court, Florida, 163 F.Supp. 372. The opinion the 
court follows: 


CHOATE, J.—This cause came heard before the Court 
the 18th day May, 1958 Motion Dismiss Amended Complaint 


similar decisions see Digest (Fifth Edition) 11. 
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filed defendant Central Bank Trust Company, and Motions 
Dismiss and for Summary Judgment, filed defendant First National 
Bank Miami. The Court granted said Motion Dismiss Amended 
Complaint with leave plaintiff amend said Complaint within 
days, and providing that upon failure amend, summary judgment 
entered favor defendants. The time for said amendment having 
expired, and counsel for plaintiff having indicated that further amend- 
ment would made, upon Motion defendant Central Bank Trust 
Company for entry Final Summary Judgment, the opinion 
the Court that there genuine issue any material fact and 
that the defendants are entitled Summary Judgment matter 
law. 

Under the facts this case, plaintiff deposited with the First Na- 
tional Bank Miami check drawn Central Bank depositor 
the Central Bank Trust Company, payable the plaintiff. This check 
was forwarded defendant Central Bank Trust Company Thurs- 
day, July 18, 1957. Central Bank Trust Company retained the check 
until Monday, July 22, 1957, which date returned the same unpaid 
the defendant First National Bank. the time the check was for- 
warded defendant Central Bank Trust Company, and time 
thereafter did the depositor’s account contain sufficient collected funds 
cover payment the item. 

Plaintiff alleges that defendant Central Bank Trust Company 
liable under the provisions Florida Statute 676.55, F.S.A., which 
provides that 


check draft received for deposit collection solvent 
payor drawee bank shail not deemed paid accepted until 
the amount charged the account the maker drawer 
unless, though not charged, such item retained the drawee 
payor bank longer than the end the business day following 
its receipt.” 


Plaintiff further relies Florida Statute 676.08 F.S.A., which pro- 
that where 


drawee bill delivered for acceptance destroys the 
same, refuses within twenty-four hours after such delivery, 
within such other period the holder may allow, return the 
bill, accepted nonaccepted, the holder, will deemed 
have accepted the same.” 


Plaintiff alleges that defendant First National Bank liable him 
that permitted the return said check Central Bank Trust Com- 
pany, and charged same account. 
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the opinion, Florida Statute 676.55, F.S.A., “deferred 
posting statute”, and does not impose liability for failure the bank 
accept check the end the business day following its receipt. 


The issue raised Floride Statute 676.08, F.S.A., more difficult 
resolve. the surface, there appears sharp split authority 
more than hours constitutes acceptance. See Wisner First Na- 
tional Bank Gallitzin, 1908, 220 Pa. 21, 955, L.R.A.,N.S., 1266; 
Mitchell Livestock Auction Co., Inc. Bryant State Bank, S.D. 
488, 275 N.W. 262. the opinion this Court, the retention the 
check question the defendant Central Bank Trust Company for 
period more than hours did not constitute acceptance the 
check. Under the circumstances this case, the defendant bank was 
under duty the plaintiff. There was privity between the drawee 
and the plaintiff, and plaintiff could only attain such rights under the 
check that the depositor himself had. view the fact that the check 
was uncollectable defendant, the defendant Central Bank Trust 
Company was not liable plaintiff for its failure return the check 
within the time stated. 


noted also that the Statute specifically uses the terms 
“destroys” “refuses return”, and would, such wording exclude 
the possibility that mere retention constitutes acceptance. 


appears this Court that under some circumstances, where gross 
negligence bank might result injury the holder the check, 
Court might apply the “acceptance” doctrine prevent hardship, but 
would have case where the bank actually contructively 
refused return, and where damages were occasioned. the leading 
case Mt. Vernon National Bank Canby State Bank, 1929, 129 Or. 
276 262, A.L.R. the Court implied acceptance where 
draft was held for days contrary explicit instructions the collect- 
ing bank. 

Under those circumstances, Court would tempted use the 
statute question prevent loss the depositor. Here the plaintiff 
claims damage reason delay, but asserts that the statute im- 
poses liability pay the check merely delay over the week-end 
its return. 


therefare, 

Ordered and adjudged that Motions for Final Summary Judgment 
filed defendants and the same are hereby granted, and 

Further ordered and adjudged that Final Summary Judgment 
and the same hereby entered favor the defendants, Central Bank 
Trust Company, Florida banking corporation, and the First National 
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Bank Miami, national banking association, against the plaintiff 
General Finance Corporation Florida, Delaware corporation, and 
ordered that plaintiff take nothing its suit and that the parties 
hereto bear their own costs. 


Payee May Not Recover Bank Draft From 
Drawer Bank 


bank draft naming the plaintiff payee was sent the 
Royal Bank Canada held the condition, agreed 
the payee, that the draft was held until shipment 
goods had been cleared United States Customs. This 
condition was never met and when the purchaser the draft 
demanded its return this demand was refused. Subsequently 
the plaintiff-payee brought “in rem” proceeding Canada 
result which the plaintiff got possession the draft. 
When the draft was presented, the issuing bank refused pay- 


ment accordance with agreement with the purchaser. 


The court ruled favor the bank. reasoned that 
although bank draft purchased for good consideration 
treated purchase credit and the bank’s promise pay, 
and thus regarded contractually complete between 
the purchaser and the bank and not revocable unilaterally 
the bank drawer, the party asserting liability against the 
bank the draft required show valid legal title and 
right enforce the contractual obligation. According 
the finding the trial court, the plaintiff was not able prove 
title the instrument despite the “in rem” proceedings 
Canada. International Firearms Co., Ltd. Kingston Trust 
Company, Supreme Court New York, Appellate Division, 
175 N.Y.S.2d 794. The opinion the court follows: 


similar decisions see Digest (Fifth Edition) 1208. 
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BERGAN, J.—The plaintiff Canadian corporation and the suc- 
cessor interest the Sportmen’s Wholesale Supply, the payee 
check drawn the defendant Kingston Trust Company the Federal 
Reserve Bank New York for $1,000. Payment was stopped the 
defendant; and this action for the recovery the amount the check. 
The Court Special Term, after trial, has granted judgment for defend- 
ant dismissing the complaint. 

The check was bought from the defendant bank Martin Retting, 
one depositors, and made out the name the 
predecessor payee, for use Retting connection with purchase 
him merchandise Canada from the payee. 


Retting sent the draft the Royal Bank Canada with restrictive 
condition which the payee had expressly agreed: that the check was 
held the Royal Bank “until the shipment has been cleared 
through the United States Customs”. 

adequately established that the goods contemplated the parties 
the subject the contract for which the draft was delivered the 
stakeholder Royal Bank did not clear the customs. Retting, after 
reasonable time, demanded from the Royal Bank the return the draft; 
this was not complied with; and the plaintiff, having succeeded the 
payee’s interest, brought action rem Canada and obtained 
judgment pursuance which the draft was seized and came into 
plaintiff's possession. 

Thus possessed the draft, plaintiff presented for payment the 
drawer bank; payment was refused because defendant had stopped pay- 
ment and this action against the defendant followed. conceded that 
the payment was stopped mutual agreement the defendant and 
Retting the purchaser the draft. 

Although bank draft, purchased for good consideration, treated 
purchase credit and the promise pay, and thus 
regarded contractually complete between the purchaser and 
the bank and not revocable unilaterally the bank drawer, the party 
asserting liability against the bank the draft required, least, 
show valid legal title and right enforce the contractual 
obligation. 

The authorities relied upon the appellant not deal with the 
title the payee the draft; but rather with the general rule that after 
bank draft issued the transaction complete and this respect 
similar cashier’s check. Bobrick Second National Bank, 175 App. 
Div. 550, 162 N.Y.S. 147. The decisions cited appellant Kerr 
Co., Inc., Chartered Bank India, Australia and China, 292 N.Y. 253, 
266, N.E.2d 819, 153 A.L.R. and Munn Boasberg, 292 
N.Y. N.E.2d 371, 373, turned other issues, but way 
comparison the general rule affecting the irrevocable nature bank 
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drafts was discussed the opinions and both made reference this 
connection Armstrong American Exchange Nat. Bank, U.S. 433, 
S.Ct. 450, L.Ed. 747. 


That case does not hold that the drawer such bank draft not 
entitled any defense; holds that want consideration cannot 
shown the issuing bank; but this applies case where the payee 
bona fide holder for value U.S. page 453, S.Ct. page 
456). certainly does not hold that the party suing the draft need 
not show has good title. 

Here could found that the plaintiff not bona fide holder; 
that has obtained possession the draft violation the specific 
conditions, which its predecessor title had agreed, under which 
was delivered the Royal Bank stakeholder. The rem judgment 
which defendant was not party not adjudication which, 
against defendant, converts wrong into good faith possession 
the paper. 

the trial here the Court found the title the instru- 
ment defective; and this, certainly, defense available the drawer, 
even though its obligation deemed generally irrevocable against 
holder due course even against possessor not holder due 
course showing good title. 

The judgment consistent with the decision this court Hurley 
Union Trust Co., 244 App.Div. 590, 280 N.Y.S. 474. There the defend- 
ant bank issued three checks drawn upon another bank payable 
named payee for good consideration given purchaser the draft 
and delivered the purchaser the payee. The invalidity the trans- 
action between the purchaser the draft and the payee was held 
defense available the bank, e., that the payee did not have en- 
forceable title. Decisions such Schweitzer Fargo, 255 N.Y. 60, 
N.E. 923; Gravenhorst Zimmerman, 236 N.Y. 22, N.E. 766, 
A.L.R. 1465, relied upon, decided other questions; but they did not 
decide this one. 

Nor entirely clear that the contract which the credit was 
purchased, which the courts treat “irrevocable” and “complete” the 
sense cannot rescinded one them, contract which cannot 
cancelled mutual consent. The payee the draft not party 
the contract pursuance which the draft was issued. 

What has commercial paper which gives him well-understood 
rights; and looks for his remedy the paper holds and not the 
agreement between purchaser and drawer which part the paper 
any instrument accompanying the paper and which not 
party. 

the other side the case, touching the liability the bank 
drawer, its responsibility fixed statute, Negotiable Instruments 
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Law, must pay holder due course and for value; and 
cannot show absence consideration the issuance the draft; and 
where the party seeking collect not holder due course, the 
bank may show other defenses, one which is, least, the 
title the draft defective. Plaintiff certainly not holder due 
course; and the Court the trial was justified holding that had 
not established such title would justify recovery. The general rule 
has been stated that bank draft “may rescinded mutual 
agreement the purchaser and seller,” C.J.S. Banks and Banking 
but added, “not ordinarily the behest one party 
alone”, citing Moe Bank United States, 211 App.Div. 519, 207 N.Y.S. 
The decision the Supreme Court (Runge Benton, 205 
Iowa 845, 216 N.W. 787) consistent with our view this aspect 
the case. 


The judgment should affirmed with costs. 

Judgment affirmed with costs. 

FOSTER, J., and REYNOLDS, J., concur. 

COON, J., dissents, memorandum which HERLIHY, J., con- 
curs. 

HERLIHY, J., dissents, separate memorandum. 


COON, Justice (dissenting). 


vote reverse and grant judgment the plaintiff for the sum 
$1,000 with interest from the date the dishonor the draft. 


The facts are succinctly set forth the majority opinion but, 
view, need some additions. undisputed that the draft was uncondi- 
tional. The defendant bank was party the controversy between 
Retting and predecessor. While think that this controversy 
immaterial and that the bank’s liability defined Section 111 
the Negotiable Instruments Law, view the majority opinion must 
refer some additional facts. 

The record clearly indicates that Retting realized shortly after 
had contracted for the merchandise that had made “bad bargain” 
and any delay thereafter was due him. court general jurisdiction 
where the contract was made and which clearly had jurisdiction “in 
rem” the draft involved here, has decided that Retting the one who 
breached the contract and has awarded the plaintiff title and posses- 
sion the draft. The defendant bank should not have assumed any 
interest the controversy between Retting and the plaintiff. When 
they did and repaid Retting the money where the mistake was made. 
They were not obliged repay him and could not legally compelled 
repay him. Schweitzer Fargo, 255 N.Y. 60, 173 N.E. 923. The 
bank apparently recognized this because they exacted from Retting 
indemnity agreement (then good but now worthless). 
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bank draft irrevocable once issued and delivered. Kerr Co. 
Chartered Bank India, 292 N.Y. N.E.2d 153 A.L.R. 382. 
While the majority opinion suggests that the Kerr case decides some 
things but not the question title, think squarely decides that 
bank draft irrevocable. Here the bank attempted revoke it. When 
the named payee presented the draft for payment, with intervening 
transfer, the absence fraud theft forgery, none which are 
claimed here, the drawer was obligated honor it. the absence 
claim false identity there burden upon named payee draft 
establish his title his being “holder due course.” 

The defendant bank had nothing whatever with the merits 
any controversy between Retting and plaintiff. had nothing with 
the Canadian judgment. did have absolute obligation pay its 
draft upon presentment. permit the drawer bank draft stop 
payment upon the unilateral request the purchaser, without the con- 
sent the payee the physical return the draft, would completely 
destroy the usefulness bank draft means safe transmittal 
cash. payment could stopped this manner, bank draft would 
more acceptable commerce than personal check, although for 
years, commercial and banking circles, has been established 
custom treat bank draft the equivalent cash. See Kohler 
First National Bank Tonasket, 157 Wash. 417, 289 47. 

HERLIHY, Justice (dissenting). 

concur the dissent COON, J., together with the following 
statement. 


concept “bank draft” correct, unless there restrictions 
limitations upon the face thereof way endorsement, the payee 
entitled payment absolute upon its presentation the bank. This 
the accepted practice banking and money circles and the majority 
opinion prevails, will necessity create many difficulties and compli- 
cations. fact, “bank draft” will have little more significance than 
ordinary check. 

What may have caused the complications and difference opinion 
this particular case the manner pleading plaintiff setting 
forth the complaint the various allegations with reference what 
happened after the bank draft was delivered the remitter and which 
way thinking, was not necessary material part the plead- 
ings. The exhibits disclose that the defendant stopped payment the 
bank draft the result letter from the remitter which gave 
reason explanation for the same but assured the bank that the 
event liability, would indemnify them. 

When the bank the request its customer issued the said draft, 
said its customer and the payee that upon proper presentation 
the said payee, they would without condition without qualification 
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pay the face amount the said draft. There was obligation the 
part the bank make any investigation. fact, has been held that 
the remitter not entitled the return his money upon presentation 
the draft without the signature the payee. 

Kerr Co. Chartered Bank India, etc., 292 N.Y. 253, 
pages 260, 261, N.E.2d 813, page 816, 153 A.L.R. the court said: 
“The rules authoritatively established and universally recognized that 
the transfer draft exchange for moneys paid for the delivery 
the draft executed transaction generally ‘pur- 
chase and sale’ the draft. Such transaction may not rescinded 
the purchaser when ‘supervening war’ delays indefinitely present- 
ment and payment the (Emphasis 

The cases cited the majority opinion are clearly distinguishable. 
Armstrong American Exchange Nat. Bank, U.S. 453, S.Ct. 
450, L.Ed. 747, concerned entirely different form negotiable in- 
strument known foreign bill exchange and because the nature 
the particular instrument, various matters notice and other condi- 
tions were attached thereto which would not apply the “bank draft” 
here question. 

The Kingston Trust Company accommodate one its customers, 
refused honor its own draft and did without justification law 
equity and its own risk. 

opinion, the judgment and order the lower court should 
reversed. 


WELFARE AND PENSION PLANS DISCLOSURE ACT 
REQUIRES ATTENTION BANKS 


The recently passed Welfare and Pension Plans Disclosure 
Act, Public Law 85, 85th Congress, S-2888, declares that the 
policy Congress protect interstate commerce and the 
interests participants employee welfare and pension benefit 
plans and their beneficiaries requiring adequate disclosure. 
Financial institutions administering “employee welfare benefit 
plans” defined the Act must, January 1959 prepare 
descriptions the plans plus financial reports accordance 
with the requirements Sections and the Act. 


CHECKS AND NOTES 
FOR BANK TAX MEN 


ALLAN PARKER the New York Bar 


Monthly Report New Developments and Comments 


affecting the Income Taxation Banks 


RECENT TAX CASES AFFECTING 
BANK BUILDINGS 


Building Contributed Pension Trust 

bank conveyed its building its employees’ pension 
trust, which qualified for tax exemption under I.R.C. Section 
401(a). The building was immediately leased back the 
bank rental its agreed-upon value. The bank 
had the option repurchase the property any time for that 
value, but rentals paid were not reduce the option price. 
was held that contribution exempt pension trust 
might paid property well money, and accordingly 
the bank was entitled deduct the fair market value the 
building contribution qualified pension trust. the 
Government’s assertion that the repurchase option meant that 
the bank had really simply made secured loan from the trust, 
the Court replied that the taxpayer was under obligation 
repurchase the property. The trust was not prevented 
from selling third party. Under the facts presented 
the Tax Court the property was worth least the amount 
claimed. Colorado National Bank Denver, T.C. 
No. (1958). 

important note this case that the property was 
conveyed with strings attached, other than the right 
repurchase agreed-upon value. Moreover, the prop- 
erty had appreciated the bank’s hands, using the property 
satisfy the bank’s obligation make payment into its 
employees’ pension fund would have resulted the realiza- 
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tion gain the exchange. Cf. Commissioner Mesta, 128 
F.2d 986 (8d Cir. 1941). 


Depreciation Allowed Change Original Plan 
Demolish Building 


bank, faced with parking problem, purchased adjacent 
buildings with the eventual purpose demolishing them 
build parking lot. However, for indefinite time, the 
properties were held for rental purposes and rent was taken 
into income. The Commissioner maintained that since the 
property had been purchased with the eventual intention 
razing the buildings, the entire basis the property should 
allocated the land with the result that depreciation 
deductions were allowable. Lynchburg National Bank 
Trust Co., T.C. The Court held, however, that 
since the property had been held for indefinite period for 
rental, the bank was entitled depreciation deductions the 
portion the purchase price allocable the buildings until 
they were actually demolished. Mechanics and Merchants 
Bank United States, 58-1 U.S.T.C. Par. 9698 (Ct. Cl. 
1958). 


Loss Allowed Property Bought for Business 
Use and Later Demolished 


Ordinarily, where taxpayer, including bank, purchases 
property for the express purpose demolishing the buildings 
thereon order use the land for the erection new build- 
ing, loss allowable the demolition. effect, the tax- 
payer has simply purchased land. bank 1952 purchased 
residence with the intention converting into branch 
bank. However, architects who had been engaged prepare 
plans for remodeling the house convinced the directors months 
later that this was unfeasible and that the best interests 
the bank would served erecting new building rather 
than converting the old residence. plan move the residence 
from the property was abandoned when was determined 
that the house when relocated would hardly worth the 
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cost moving it. Accordingly, the house was razed and its 
appraised value deducted loss. 

The Court held that the loss was allowable because the tax- 
intent when bought the building was use for 
business purposes. Subsequent and intervening events—the 
architects’ reports—caused change its mind. Accordingly, 
was entitled deduct the demolition loss. Piedmont Na- 
tional Bank Spartanburg United States, 58-2 U.S.T.C. 
Par. 9679 (W.D.S.C. 1958). 


Depreciation Bank and Banking Conflict 


Bank examiners Tennessee ordered the taxpayer re- 
duce the book value its bank building more conservative 
proportions and depreciate the property rate 10% 
addition its usual depreciation computed the straight- 
line method for income tax purposes. was held that since 
the rules accounting forced upon taxpayers regulatory 
agencies are not binding upon the Commissioner, could not 
deduct this additional depreciation for tax purposes. There 
was evidence that depreciation the straight-line method 
previously adopted the taxpayer was unreasonable. There 
are times when inevitable that taxpayers must use one 
method accounting for regulatory agencies and another for 
Federal tax purposes. Airlines, Inc., T.C. 159 
(1948). Barretville National Bank Trust Co., Tax Ct. 
Memo Dec. Par. 7522 (1958). 


RECENT DEVELOPMENTS 
LIENS AND LEVIES 


Oral Mortgage Inferior Subsequently Filed Lien 


fundamental the law Federal tax liens that 
Federal lien valid when the tax assessment made, without 
anything more happening. I.R.C. Sec. 6821. strictly limited 
class creditors protected against this Federal lien, how- 
ever, unless recorded. I.R.C. Section This 
class includes bona fide purchasers, mortgagees, pledgees, and 
judgment creditors. 

Where, before the tax lien arose, bank received 
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security for indebtedness unrecorded oral assignment 
claim which construction contractor held against 
owner, the bank’s lien was held inferior the Government’s. 
oral assignment this nature was held inchoate and 
unperfected, and did not qualify the bank under any the 
above protected categories. First State Bank Medford 
United States, 58-2 U.S.T.C. Par. 9758 (D. Minn. 1958). 


Mortgage Does Not Protect Future Advances 


Where bank holds valid recorded mortgage pledge, 
under I.R.C. Section this mortgage pledge 
superior subsequently filed Federal tax lien. 
holding such pledge life insurance policies made further 
advances the pledgor after notice the Government’s tax 
lien had been filed. Subsequently, the bank was forced fore- 
close. was held that the bank’s lien had priority only the 
extent the original note. The advances made subsequent 
the Government’s filing accordingly were not given the 
same priority the mortgage. effect, future advances are 
deemed new secured loan, and, presumably, bank must 
again check the record see the Government has filed lien 
the interim. See Insurance Company Mercan- 
tile National Bank Miami and United States, 58-2 U.S.T.C. 
Par. 


Foreclosure: Government’s Right Redemption 


Where mortgagee holds valid mortgage superior 
Federal tax lien which has also been recorded and forced 
foreclose the loan, the foreclosure decree the Penn- 
sylvania state court, under state law, divests the United States 
its lien for taxes the property and the purchaser from 
the mortgagee takes clear title. The United States can redeem 
its interest the property under U.S.C.A. 2410, where 
applies, only proper tender the entire amount due 
under the superior mortgage. United States Brosnan, 58-2 
Par. 9580 (W.D. Pa. 1958). 


Liens Accounts Building and Loan Associations 
constantly recurring Federal tax lien problem confront- 
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ing banks deals with liens against depositors’ bank accounts. 
The Government claims that its lien constitutes property 
interest the account which entitled protection against 
destruction by. the bank’s fraud negligence. However, 
Revenue Ruling 57-637, 1957-2 C.B. 468, holds that where 
bank, acting the ordinary course business with the de- 
positor, does not have actual notice the existence Fed- 
eral tax lien (as distinguished from constructive notice given 
the filing notice lien), the absence negligence 
fraud, the bank will not liable for honoring checks against 
the account. 

Revenue Ruling 58-470, 21, the 
principle the above Revenue Ruling was extended 
domestic building and loan associations where such associa- 
tions are subject the same type demand withdrawals that 
depositor may make the ordinary course business. 


Effect Mortgage Estate the Entireties 


The Government’s lien for taxes owing husband does 
not attach property held husband and wife tenants 
the entireties until the wife’s death. Accordingly, where 
husband and wife executed mortgage secure loan from 
bank, previous filing the Government’s lien did not dis- 
turb the bank’s priority. United States Hutcherson, 188 
F.2d (8th Cir. 1951). The mortgage also contained 
so-called dragnet clause securing “all sums money which 
now may due may hereafter become due the mortgagee 
from the mortgagors.” However, this clause did not secure 
other obligations the bank for which the husband was 
personally liable without the wife. The husband would not 
permitted increase the extent mortgage lien upon 
estate the entireties without the wife’s knowledge and 
consent extinguish her remaining interest the 
mortgaged property. Therefore, the mortgage the bank 
had priority over the Federal tax lien only the extent the 
note signed husband and wife together with interest, ad- 
vances for taxes, and the costs foreclosure. 


BANKING BRIEFS 


Digest current decisions the field trust receipts, conditional 
sales, chattel mortgages and other secured transactions 


Good Faith Doctrine Protects Purchaser Conditional Sale Contract 
Garnett Associates Discount Corporation, Mississippi Supreme Court, June 1958 


Where conditional sale contract was assigned and the assignee 
brought suit recover the last payment due, the buyer could not 
avail himself the defense that the conditional seller had improperly 
filled the blanks the contract adding provision for eighteenth 
installment, since the assignee’s purchase the contract before matur- 
ity, for value and good faith precluded the buyer from asserting 
defenses which might have been valid against the seller. For similar 
decision see Digest (Fifth Edition) 1357.5. 


After-Acquired Property Not Covered Mortgage 
Weiprecht Ripple, Maryland Court Appeals, June 18, 1958 


mortgagee did not have security interest after-acquired prop- 
erty and was consequently not entitled secured lien the proceeds 
sale such property when was sold the receiver. 
Although the mortgagee contended that implication the mortgage 
covered after-acquired property because anyone dealing with the mort- 
gagor should know that the mortgagor’s stock would periodically re- 
placed and that naturally the new stock was intended covered, the 
lack express coverage the terms the mortgage indicated lack 
intention include after-acquired property. For similar decisions 
see B.L.J. (Fifth Edition) 878. 


Existence One Creditor Leads Invalidation Mortgage 


the Matter Valley City Furniture Company, United States District Court, W.D. 
Michigan, April 17, 1958 


chattel mortgage was void against the receiver bankrupt 
mortgagor under Chapter the Bankruptcy Act because between 
the time the mortgage was executed and recorded, only five days, 
creditor acting good faith who did not know the mortgage extended 
credit the mortgagor. The existence this one creditor made the 
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mortgage void under Michigan law this creditor and consequently 
voidable under the Bankruptcy Act all creditors. For similar de- 
cision see B.L.J. Edition) 874. 


Usury Involved Without Intent Circumvent Law 


Camilla Cotton Oil Company Spencer Kellogg and Sons, Inc., United States Court 
Appeals, Fifth Circuit, June 30, 1958 


Where promissory note accompanying conditional sale contract 
contained provisions for legal rate interest, charge interest 
interest after maturity and late charge, the contract was not usur- 
ious because there was intent circumvent the usury laws. There 
was only intent that the note should paid when due and this 
occurred, the interest rate would not have exceeded the rate set law. 
For similar decisions see Digest (Fifth Edition) 1565. 


Assigned Conditional Sale Contract Void Because Not Properly 
Recorded 


Steen Grace, United States Court Appeals, Seventh Circuit, July 1958 


conditional sale contract held assignee was void the 
conditional buyer’s trustee bankruptcy because the contract had not 
been recorded Texas where the goods covered the contract were 
located the time the sale although was recorded Illinois 
where the buyer signed it. The seller’s reserved depends upon the 
law the place where the goods are located the time sale. For 
similar decisions see B.L.J. (Fifth Edition) 


BANKING LEGISLATIVE 
TRENDS THE STATES 


New legislative and regulatory developments affecting small loan and 
finance companies, credit insurance, banking and related fields, re- 
ported from state capitals and municipalities throughout the country, 
include the following: 


IDAHO: oral ruling handed down Boise District Judge 
Oliver Koelsch upheld for the main part the constitutionality 
Idaho law requiring compulsory federal insurance savings and loan 
associations. 

Although finding that two portions the law were “in violation 
the organic law the state and federal government,” said this would 
not cause the act the 1957 legislature suffer its valid portions. 

Assistant State Attorney General William Roden said the general 
effect the ruling was hold that all savings and loan associations 
the state would have have insurance. 

The ruling was made case brought the Idaho Savings and 
Loan Association asking that the law declared void insofar 
affected the association’s rights. 


ILLINOIS: proposal calling for transfer supervision state 
banks from the state auditor the new state financial institutions 
department was approved the voters the general election. 


KANSAS: State Attorney General John Anderson requested the 
Shawnee County District Court appoint receiver take over assets 
Consumer Finance Corporation, Inc., 502 Kansas Ave., Topeka. 

Kansas Consumer Loan Commissioner Leo Snyder had earlier re- 
voked the small loan firm’s state license charges that illegally added 
attorneys’ fees and court costs, totaling about $4,000, the balance 129 
loans which garnishment actions had been commenced and later with- 
drawn. 

Anderson’s petition held that reason the allegedly unlawful 
charges those loans were void and uncollectable. His action also asked 
the court for restraining order prevent the small loan firm from re- 

records and assets from the jurisdiction the court and 
restrain from collecting receiving money any the allegedly 
void loans until further order the court. 

Snyder also moved against Consumer Finance Corporation, Inc., 
Wichita, suspending its state license for days, effective Oct. 
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for similar alleged violations the state consumer act. 

Both firms are separate corporations, but are subsidiaries Con- 
sumer Finance Corporation America, Denver, which operates seven 
states. 

The attorney general’s office said would the duty the receiver, 
appointed, return any illegal special charges borrowers. 

Intention appeal actions against the two lending firms was 
announced Lester Goodell Topeka, counsel for the loan companies. 

The Topeka license revocation was the second against Kansas small 
loan firm under its present regulatory act. Snyder said Wichita com- 
pany’s license was revoked 1957. 


MASSACHUSETTS: Governor Furcolo signed into Massachusetts 
law bill putting ceiling the interest charges that may made 
those selling motor vehicles installment basis. 


MINNESOTA: opinion handed down the Minnesota Supreme 
Court upheld the right State Insurance Commissioner Cyril 
Sheehan conduct hearing involving alleged unfair practices 
insurance company. 

The high court’s unanimous ruling was against the Standard Ameri- 
can Life Minneapolis, which had been ordered Sheehan defend 
itself against charges that violated the state fair trade practices act 
covering sale credit insurance. 

The court issued absolute writ prohibition holding the courts 
cannot interfere with Sheehan’s action attempting enjoin the com- 
pany from engaging alleged methods unfair competition. 

bringing his appeal against Judge Rolf Fossen Hennepin 
County District Court and Standard American Life, the commissioner 
alleged district court was about exercise judicial power, and 
temporary restraining order had been granted the district court 
requiring the commissioner show cause why temporary injunction 
should not issued. 

The commissioner said the public will save about $1,000,000 year 
succeeds his proceeding against the Standard American Life 
and allowed modify the practices all insurance companies selling 
credit insurance policies. 

Sheehan explained all life companies, except Standard American Life, 
agreed comply with his request modify credit life insurance prac- 
tices, effective July 1958. The commissioner said failure that one 
company conform resulted indefinite postponement his order. 

“This,” the commissioner asserted, “has caused the credit life insur- 
ance buying public pay approximately $350,000 more for the type 
coverage the four months period today.” 
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Sheehan said his department had made study credit insurance 
and concluded there was need for regulatory action. 


MISSOURI: proposal for limited area branch banking was re- 
jected Missouri voters the general election. 

The proposal was allow both state and national banks Missouri 
open branch offices within defined geographical areas and upon ap- 
proval state federal banking supervisors. 


NEBRASKA: amendment 1957 Nebraska small loans statute 
was declared unconstitutional District Judge Van Steenberg 
Scottsbluff. 

His decision came suit Howard Thompson against the Com- 
mercial Credit Corp. and the Brubaker-Sommers Co. Thompson said 
had bought cornpicker and tractor for $5,093 from the Brubaker- 
Sommers firm and that Commercial Credit had arranged time-sales 
contract. His suit alleged that Commercial’s contract was not time- 
sales contract, but loan for which usurious rate was charged. 

Ruling favor Thompson, the court said the new amendment 
fixing penalties was unconstitutional. Referring then old statute, 
Judge Van Steenberg ruled that still applies. The court also ruled 
that under this law Thompson would not have pay the loan and may 
keep the machinery. 


NEW YORK: warning installment buyers avoid careless 
buying practices that might cause needless expenditure was issued 
Dr. Persia Campbell, state consumer counsel. 

Disclosing the State Banking sales finance division had 
analyzed 3,000 complaints and inquiries since January, 1957, she said the 
complaints fell mainly into one more these illegal categories: 


Signing contracts with blank spaces; overcharges insurance 
taken out connection with installment sale, particularly the case 
automobile sales; failure return deposits when the sale not com- 
pleted; and failure obtain proper rebate when installment debt 
paid off ahead time. 

Asserting these practices were still being carried some sellers 
through ignorance indifference the law, Dr. Campbell emphasized 
consumers must learn the provisions the law aimed their protection 
they were get full advantage under it. 

She added that buyers not protect themselves advance, they 
should take their complaints the sales finance division the banking 
department, which administers installment sales legislation. 

She noted the banking department, which has offices New York 
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City, Albany, Buffalo, Rochester and Syracuse, was authorized initiate 
investigations upon receiving complaints. 


TEXAS: State Attorney General Will Wilson filed suits Austin 
against subsidiaries three major nationwide finance companies, charg- 
ing that their “certificate-plan” loan operations result usurious interest 
charges Texas borrowers. 

was indicated that Wilson’s office hopes take the cases, 
least one, all the way the Texas Supreme Court, necessary, get 
the certificate plan operations declared unconstitutional scheme 
evade the per cent per annum limit interest charges set the state 
constitution. 

declaration would affect the operations least 142 loan 
companies, according figures the State Banking Department, which 
said that many loan companies under its supervision are now authorized 
operate the certificate plan. 

Many small loan companies switched the certificate plan opera- 
tion early 1958 after the State Board Insurance issued drastic new 
regulations and set lower rates for credit insurance. 

The attorney general’s suits were filed the 98th District Court 
against the Household Finance Corp. San Antonio, subsidiary 
Household Finance Corp., Delaware corporation with its main office 
Pacific Finance Loans, subsidiary Pacific Finance Corp., 
Delaware corporation with its main office California; and Com- 
munity Finance Thrift Corp., subsidiary Family Finance Corp. 
Wilmington, Del. 

The attorney general seeks permanent injunctions preventing the 
subsidiary corporations from directly indirectly charging borrowers 
interest greater than per cent year. 

The main purpose the cases, Wilson said, get appellate court 
decisions the constitutionality the certificate plan lending, which 
based enactment the 1951 legislature. 


said his object overturn decisions two courts civil 
appeals which have held the certificate plan not unconstitutional. 
The Fort Worth Court Civil Appeals upheld its constitutionality 
1951 and the Amarillo Court Civil Appeals did 1953. 


Defendant each those suits was Community Finance Thrift 
Corp. the Amarillo appellate court case, Steiner vs. Community 
Finance Thrift, the State Supreme Court granted writ error, but 
this was dismissed agreement the parties and the constitutionality 
the 1951 act was not passed upon the high state court. 


Now conducting statewide anti-usury campaign, Wilson has filed 
number injunction suits against allegedly “high-rate” loan com- 
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panies. was member the Supreme Court when granted the 
writ error the Steiner case. 

The state was not party either the two previous cases and 
hence could not appeal them the Supreme Court. However, the state 
attorney general that time, John Ben Shepperd, was preparing file 
brief the Steiner case friend the court, contending that the 
plan was unconstitutional, when that case was withdrawn from the 
Supreme Court. 

Officials the State Banking Department long have contended that 
the certificate plan unconstitutional. 

Since the 1951 act “on the books,” Wilson said, not seeking 
stop the certificate-plan companies’ operations immediately 
doing the case “high-rate” companies. 

said that “since the statute the books, extend these 
and all other companies operating under the right operate until 
its validity finally determined. For that reason, will seek 
temporary injunction.” 

The three companies involved the certificate-plan suits are “basic- 
ally not different from all the other companies using the ‘certificate 
Wilson said. “After much investigation and study, believe 
that these three cases will give the court the actual facts regarding the 
operation the ‘certificate 


The certificate plan, the suits contend, merely “disguise” for loan 
operations which violate the constitutional limit interest charges. 
Under the plan, borrower signs “term note” which part 
the principal interest due until its maturity. the same time, 
agrees buy “investment certificate” the amount the loan plus 
per cent interest. The certificate pledged security for the loan, 
monthly payments are made the certificate, then the paid-for certifi- 
cate used repay the loan. 


The attorney general contends that the plan unconstitutional 
because the legal per cent interest deducted advance the 
whole amount the loan, although the borrower does not have the use 
the whole amount for the whole year, but only for the first month. 
This makes the interest rate much greater than the constitutional per 
cent, maintains. 


The total effective charge for use money levied certificate-plan 
companies actually often much less than that charged loan com- 
panies operating the so-called “brokerage plan” other schemes 
against which the attorney general filing suits. The total effective 
charge Texas certificate-plan companies make about the same as, 
less than, total effective charges allowed other states which have small 
loan industry regulatory loan laws. Texas does not have such law. 
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spokesman for the loan industry told Texas State Legislative 
Council small loan law study committee early this year that legitimate 
certificate-plan operator Texas makes total effective charge about 
per cent, whereas Louisiana’s small loan law allows maximum 
charge per cent. 

The Texas loan industry contends that the constitutional limit 
per cent unrealistic and there have been frequent demands for 
constitutional amendment raising the legal interest rate and for small 
loan regulation law. Such measures are expected proposed the 
state legislature 1959. 

earlier development, the Third Court Civil Appeals 
Austin took under consideration oral arguments asking that issue 
order hold new credit insurance rates Texas until trial 
merits held. 

The arguments were appeals presented the court both the 
State Board Insurance Commissioners and Cosmos Life Insurance 
Co. Amarillo. 


The company, statewide mutual, said temporary injunction issued 
district court Austin April stop the rates from going into 
effect was ineffective and burdened the company with restrictions. 

The board requested the injunction granted dissolved that 
Cosmos’ appeal dismissed. 

Cosmos contended the new credit insurance rates, which went into 
effect May were unfair. The board had said the old rates were too 
high and commissions per cent had been charged under the 
old regulations. 

“The court concluded that temporary injunction was needed but 
effect failed grant any relief,” was declared Dan Moody Jr., 
representing Cosmos. said the rate structure “will destroy the credit 
insurance business.” 

Cosmos argued the district court had erred requiring the company 
deposit trust fund the amount which gross premiums collected 
exceeded the maximum gross premiums permitted under the new law. 
Also deposited were the entire premiums collected connection 
with policies authorized under the prior order. 

Moody told the appellate court the district court’s order did not 
preserve the status quo pending trial merits, which has not yet 
been set. 

Among other action reported from Texas, the authority the state 
banking commissioners regulate the opening branch offices 
savings and loan associations was upheld the Third Court Civil 
Appeals. 

The court overruled portion the district judge’s opinion en- 
joining Commissioner Falkner from interfering with the operation 
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six branches the Southwestern Savings and Loan Association 
Houston. The court upheld decision that the banking commissioner 
can regulate savings and loan association branches under rules adopted 
Jan. 29, 1958, the State Finance Commission. 


The Houston savings association had attacked the order requiring 
approval branch offices the commissioner, well seeking 
injunction against the commissioner’s interference with its establishment 
branches without his permission. 


The appellate court favored the state both points. The commis- 
sioner has approved some branches for savings and loan associations, 
based upon proof “public convenience and advantage.” 


WISCONSIN: Proponents limited branch banking Wisconsin 
have formed new association and are preparing introduce the 
1959 state legislature new bill permit strictly limited branch bank- 
ing. 

Headed Vandenberg, vice president and cashier the 
First National Bank Kenosha, the organization known the Better 
Banking Association Wisconsin, Inc. Vandenberg said the group had 
the active support about banks and was seeking additional mem- 
bers. 

Although the association’s name new, most the membership 
previously was associated with the Country Banks for Branch Banking, 
group which unsuccessfully sought branch banking the 1957 
consin legislature. 


Wisconsin law now prohibits branch banking, with the exception 
that established period when state law did permit formation 
branches. 

During the last two state legislative sessions, fight for limited branch 
banking has been led largely the Marshall Ilsley and Marine Nat- 
ional Exchange banks Milwaukee, which compete with the First 
Wisconsin National and its offices Milwaukee. The First Wisconsin 
National formed its network some years ago prior the branch prohibi- 
tion. 

Vandenberg said his group believes its proposed new bill “has definite 
protection for bankers throughout the main argument against 
branch banking, advanced independent banks, has been that any 
relaxing the law would permit banks larger cities move into 
smaller ones, eventually leading statewide branch banking. 


The proposed new legislation would provide that bank could 
establish branch outside its home county and that bank could 
establish branch another city, town village its home county 
which there are one more home banks located. other words, 
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Vandenberg explained, bank the city Milwaukee could not put 
branch into one the suburbs where bank already exists. 

Also, there would limit not more than five branches that 
could established subsequent enactment the bill any one 
bank. The measure would permit any bank holding company existing 
the time enactment, organized thereafter, acquire establish 
banks only the county which was originally incorporated. 


FOR GEORGIA ATTORNEYS 
ESTATE PLANNING INSTITUTE 
For Small and Medium Estates 
JANUARY 29-31, 1959 
Sponsored by: 
THE GEORGIA BAR ASSOCIATION 
Committee Trusts and their Administration 
THE GEORGIA BANKERS ASSOCIATION 
The Trust Division 
THE GEORGIA STATE ASSOCIATION LIFE UNDER- 
WRITERS 
THE GEORGIA SOCIETY CERTIFIED PUBLIC AC- 
COUNTANTS 
THE UNIVERSITY GEORGIA 
Institute Law and Government, School Law 


The Institute program will include the following sessions: 
INSURANCE ESTATE PLANNING 
ADVANTAGES THE LIVING TRUST 
TAXATION AND ESTATE PLANNING 
NEW AND PENDING GEORGIA LEGISLATION AFFECT- 
ING ESTATE PLANNING 
ESTATE PLANNING LABORATORY 
PROBLEM CLINIC 


The faculty for this Institute will consist outstanding Georgia 
lawyers and other well-known authorities the field. 

The Institute program designed that the attorney attending will 
able secure assistance solving specific problems which faces 
planning small and medium estates. will held the Georgia 
Center for Continuing Education the campus the University 
Georgia, Athens, Georgia. The Center constructed and equipped 
encourage effective learning atmosphere convenience and com- 
fort. For additional information write the Institute Law and Govern- 
ment, School Law, The University Georgia, Athens, Georgia. 


TRUST DECISIONS 


Digest current decisions pertaining the law trusts, wills, 


estates, descent, distribution and corporate fiduciaries 


Choosing Beneficiary Ouija Board 


City National Bank and Trust Company Danbury, 
Connecticut Supreme Court Errors, July 30, 1958 


Decedent’s will left her residuary estate John Forbes, and, 
was dead could not found, trust for investigation telepathy 
among the insane. After diligent search John Forbes could not 
found, and was established that 1919 decedent had purchased 
ouija board and thereby discovered John Forbes. She believed that 
was real and that was her guide through life. probate proceeding, 
Held: Probate will must denied. John Forbes was 
figment decedent’s imagination. This delusion affected the drafting 
her will and, therefore, affected her testamentary capacity. 


Executor Surcharged for Not Investing Estate Funds 


Estate Newswander, New York Court, Westchester County, 
140 New York Law Journal 12, September 24, 1958 


the time his death 1944 decedent owned certain real property 
which diner was located. Pursuant express authority conferred 
will, decedent’s executor continued operate the diner for several 
months and then rented the premises until they were sold 1949. From 
1944 1949 the executor maintained checking account with balances 
between $1,000 and $1,500, and thereafter still maintained the 
checking account until 1955 when deposited $2,100 interest 
account. accounting proceedings, Held: “Even where 
executor administrator not required hold funds for extended 
period time, prudence may require that the estate funds not 
permitted remain uninvested, but that such funds deposited 
savings bank other depository where interest can 
Under all the circumstances the executor was not imprudent per- 
mitting the small amount cash his hands remain uninvested 
for the period prior the time April 1949, when the diner was sold. 
However, prudence required that the funds invested after the sale 
the diner and under the circumstances the deposit all estate assets 
checking account after May 1949 until July 27, 1955 was 
imprudent. Accordingly, the executor surcharged for the amount 
which such funds would have earned invested savings bank.” 


1078 


4 
4 ion 
i 
a 


TRUST DECISIONS 1079 


Trustees Who are Also Directors Must Make Full Business Disclosures 
Estate Miller, California Superior Court, Los Angeles County, August 22, 1958 


Beneficiaries trust objected the trustees accounting. Trust 
assets included all the shares corporation which was owned the 
decedent settlor his death and which was continued business 
the trustees. The accounting, filed years after the decedent settlor’s 
death, was stated vague, general terms. The trustees contended that 
since they were also directors the corporation they were acting 
dual capacity and could not render more positive and specific account- 
ing. Held: The trustees must file accounting which the business 
transactions the corporation are disclosed detail. The fiduciary duty 
the trustees does not change because they are dual status. Their 
primary duty runs the beneficiaries the trust, and, order 
determine whether this duty has been breached, necessary detail 
the transactions the trustees and the corporation for the period the 
trustees operated the business. 


Undistributed Trust Income Goes Estate Life Beneficiary 
Crow Strome, Oregon Supreme Court, July 1958 


Decedent will created trust, all the income which was 
his wife for her life. Upon the wife’s death trust principal was 
decedent’s issue. The trustee did not pay over all the trust 
income the wife during her life, and, when she died, the trustee 
was holding substantial amount undistributed income. While she 
was entitled all trust income the wife never made demand for more 
money than she received, and all her wants and needs were satisfied 
the amounts distributed her. accounting proceeding, 
Held: The undistributed trust income the hands the trustee should 
the wife’s estate. She had the entire right trust income during 
her life, and the failure pay all income over her had effect 
her right the entire amount. 


Burdensome Will Provisions Must Accepted Well 
Beneficial Provisions 


Gillman Gillman, Texas Court Civil Appeals, May 1958 
Decedent’s wife was named executrix and beneficiary under 


decedent’s will. The will was admitted probate and the wife accepted 
the benefits due her under the will. Thereafter, she brought action, 
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individually and executrix, against sisters, seeking have 
certain portions the will, which bequeathed property the sisters, 
set aside. Held: accepted benefits under the will with full 
knowledge all its provisions, decedent’s wife, individually and 
executrix, cannot thereafter contest attack certain provisions will 
which name other beneficiaries. accepting benefits under the will 
the wife also accepted the burdensome provisions the will. 


Securities Held Wife’s Name Convenience 


Estate Orkin, New York County Court, 140 New York Law Journal 
September 1958 


husband sought recover from his wife’s executor certain securi- 
ties held broker the wife’s name. During the thirty years 
marriage the husband had purchased, operated and sold several busi- 
nesses, none which the wife had any interest. His earnings and 
profits from his ventures were deposited joint accounts his and 
the wife’s name. From the joint accounts amounts were withdrawn 
from time time purchase securities held the wife’s name 
stockbroker. Held: The securities are the property the husband. 
“It has been clearly demonstrated that the securities and cash 
the possession [the stockbrokers] the name the decedent were 
actually those [the husband] and view the confidential relation- 
ship between them were held decedent for his convenience.” 
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TRUST AND ESTATE 
TAX DECISIONS 


Digest current decisions pertaining the law taxes 


trusts, estates and gifts. 


Charitable Deduction Disallowed Despite Hypothesis 
Maximum Possible Invasion Principal 


Commerce Trust Company United States America, United States District Court, 
Western District Missouri, September 19, 1958 


Decedent’s testamentary trust directed the trustee, case his 
daughter’s “illness, injury under circumstances emergency affecting 
her welfare health,” pay from principal all reasonable expenses 
connection therewith. The daughter was the life beneficiary the 
trust and charity was the principal remainderman. For federal estate 
tax purposes decedent’s executor sought take deduction for the 
charitable remainder, but, recognition the possibility invasion 
principal for the daughter’s benefit, computed the value the 
charitable remainder the hypothesis that the daughter was totally 
disabled the time decedent’s death. Held: charitable deduc- 
tion allowable. The value the charitable remainder cannot ade- 
quately ascertained because the amount possible impairment 
principal was not “accurately calculable the date the 
death was neither reliably predictable nor even likely that the 
life beneficiary would become totally disabled and therefore measure- 
ment corpus impairment and the resulting valuation the remainder 
charity based that hypothesis cannot considered determining 
this charitable remainder’s value for Federal Estate Tax purposes.” 


Series Bonds Not Includible Estate Even Though Registered 
Decedent’s Name 


Silverman McGinnes, United States Court Appeals, Third Circuit, 
September 1958 


Decedent bought United States Series bonds during his life and 
registered them the joint names himself and various members 
his family. then made gifts the bonds delivering them each 
case the registered co-owner and confirmed the gifts letter. 
never had the bonds reissued the names the respective donees. The 
Government sought include the value the bonds gross 
estate, the theory that applicable Treasury Department regulations 
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provide that the form registration must express the actual ownership 
the bonds and will conclusive such ownership. Held: The 
bonds are not includible decedent’s gross estate. “In essence the 
decedent, prior his death, had effectively conveyed his right sur- 
vivorship the co-owners the bonds. The Estate Tax attaches 
the economic benefit derived from property rather than the 
technical ramifications title. The decedent had parted with his 
economic interest prior his death.” 


Settlor’s Power Become Co-Terminator Requires Inclusion 
Trust Gross Estate 


Clark and Millken United States America, United States District Court, 
District Maine, September 26, 1958 


The settlor trust provided that the trust was terminable upon 
the direction two persons specifically named the trust instrument, 
neither whom was herself. She further provided that she had both 
the right revoke the appointment either both the named termin- 
ators and the power appoint others their stead. One the named 
terminators died 1930 and the settlor appointed successor his place. 
The settlor died 1954 without ever having used her power revoke 
the appointment any the terminators, and the trust was never 
terminated part whole the terminators during her life. 
estate tax proceeding, the time her death [the 
settlor] could have appointed herself terminator her 
for the purposes Federal estate taxation she should treated she 
had appointed herself. Acting conjunction with [her co-terminator] 
she could then have terminated the trust. The power ‘alter, amend 
revoke’ denounced [the Internal Revenue Code] includes power 
terminate The power she possessed within the terms [the 
Code]. The trust property includible her [taxable] estate.” 


Expenses Not Approved Probate Court May Still Constitute 
Allowable Deductions 


Gordon United States America, United States District Court, 
Western District Missouri, June 30, 1958 


executor-trustee paid from principal certain attorneys fees and 
court costs arising out construction proceeding involving testamen- 
tary trust. For Federal estate tax purposes, and pursuant the 
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language the Internal Revenue Code, deducted these payments 
from gross estate administration expenses “allowed 
the laws the jurisdiction under which the estate being ad- 
ministered.” The federal government argued that since none the 
payments were approved the Missouri probate court they were not 
expenses “allowed” the laws Missouri and, therefore, could not 
taken tax deductions. Held: The above language the Internal 
Revenue Code must construed mean that the tax deduction 
allowed for expenses which are “authorized permitted the laws 
the jurisdiction.” Since Missouri law permits payment the trustee 
the fees and costs involved this case, the payments are allowable 
federal estate tax deductions. 


Insurance Fund for Contingent Payments Wife Alone 
Qualifies for Marital Deduction 


Meyer United States America, United States District Court, 
Western District New York, October 1958 


his death decedent owned two life insurance policies, payable 
his wife monthly installments for years certain and, thereafter, for 
long she lived. the wife died before the end the 20-year 
period any unpaid installments for that period were 
daughter. Issue arose whether the sums money set aside the 
insurance companies for the funding the contingent monthly payments 
paid the wife she was still living after the 20-year period 
qualified for the estate tax marital deduction. Held: Although un- 
segregated, there were actually two properties the policies. Any 
interest passing the daughter was only that portion the proceeds 
which are “admittedly terminable interests and taxable.” But the 
daughter had interest that portion the proceeds the policies 
required fund the contingent life annuities which could only for the 
wife’s benefit. Accordingly, the separate portion the proceeds for the 
wife’s benefit alone she lived beyond years not terminable 
interest and qualifies for the marital deduction. “There nothing 
[the Code] evincing intent that this contingent future life annuity the 
surviving spouse alone taxed the estate the spouse first die.” 
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INVESTMENT AND FINANCE 


Edited OSCAR LASDON 


Bank Lines For 
Commercial Finance Companies 


ANY particularly 

those the smaller institu- 
tions, fail properly distinguish 
between the three segments 
what sometimes loosely termed 
the finance business. This obser- 
vation was voiced vice presi- 
dent Ray Matson the First 
National Bank Chicago the 
recent annual convention the 
commercial finance industry, spon- 
sored the National Commercial 
Finance Conference. Although the 
operations commercial financ- 
ing company are totally different 
from those sales finance 
small loan company, bankers not 
infrequently are disposed apply 
the same similar yardsticks 
all three types. 

Most banks limit their loan par- 
ticipation any one industry. 
this connection, they frequently 
lump together, single classifi- 
cation, commercial financing, sales 
finance, and personal loan com- 
panies. Particularly times 
tight money, overall limit 
placed the amount credit 
extended the three segment 
grouping. 

This lumping and limiting not 
regarded equitable Mr. Mat- 
son. points out that commer- 
cial finance companies render 
services the manufacturer and 
the distributor and not the con- 
sumer. the latter who 
served the installment and 
small loan industries. 
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bankers for credit accommoda- 
tions, the Chicago bank executive 
suggests that this distinction 


emphasized. 
mends highlighting the liquid 
character the commercial 


finance business. “Most commer- 
cial financing companies,” 
points out, “have very large part 
their resources represented 
fast turning receivables ad- 
vances that normally liquidate 
relatively short period. ap- 
praising the credit goodness any 
type finance company con- 
sider its liquidity position—that is, 
the theoretical number months’ 
collections required retire total 
unsubordinated debt—as im- 
portant criterion.” 

course, many banks recognize 
the importance this measure- 
ment and the companies with 
which Mr. Matson has had experi- 
ence showed average liquidity 
position four five months. 
This position may contrasted 
the sales finance companies, 
which averaged 
months, and the small loan com- 
panies, which averaged around 
worthy that the typical finance 
company, compared with the 
same size installment sales finance 
company, has considerably lower 
ratio total unsubordinated debt 
working capital. 

Since adequate bank lines are 
the keystone financing pro- 
gram for commercial financing 
company, their acquisition and 
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maintenance are most important. 
was for the purpose assisting 
the client-banker relationship that 
Mr. Matson proffers the above 
advice. 


the Chicago bank officer, that all 
corporations which use the ser- 
vices commercial financing 
company are candidates for the 
bankruptcy courts. very large 
percentage such corporations 
represent companies whose growth 
has outdistanced their working 
capital. Many others, 
factoring activities, regard the 
financing company their credit 
department; accordingly, they are 
willing pay, not only for the 
funds made available, but also for 
the professional credit services 
rendered. And, Mr. Matson 
points out, unless many clients 
finance companies were their 
way qualifying for bank credit 
consideration, they would not have 
been accommodated the first 
place. 


The distinction between com- 
mercial and consumer finance 
companies was further developed 
Kenneth Melis the New 
York investment banking firm 
Eberstadt and Co. Mr. Melis 
points out that most commercial 
finance companies are more liquid 
than consumer finance companies 
and that many the former can 
retire their entire indebtedness 
which reduces their exposure 
depressions and enables them 
promptly adjust their portfolios 
and loan policies the require- 
ments the times. 

for concentration risk, 


observes that the receivables 
many commercial finance com- 
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panies average about $1,000 per 
account debtor, with the additional 
safety factor recourse the 
client the event any account 
debtor unable pay. Even 
the installment receivable field, 
where the term the receivables 
may extend out years, 
there not only recourse the 
dealer and the buyer, but the 
underlying asset well. And. 
since the dealer better posi- 
tion repossess and sell piece 
equipment, the commercial 
finance company seldom called 
upon exercise these alternatives 
payment. 

Mr. Melis also calls attention 
the small losses experienced 
many finance companies. One 
large company with tens mil- 
lions outstanding receivables, 
for example, experienced losses 
only few hundred dollars; this 
performance was achieved despite 
the fact that weathered short 
but severe depression in- 
dustry which had its largest 
investment. contrast, small 
loan companies often experience 
per cent average outstanding 
receivables. 

Nevertheless, Mr. Melis the 
opinion that considerable educa- 
tional work required before the 
securities commercial finance 
companies can gain the same broad 
acceptance consumer finance 
companies. 


The Commercial Finance Industry 


William Drake, executive vice 
president the National Com- 
mercial Finance Conference, re- 
minds that the commercial 
finance company American 
institution which has counter- 
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part other countries and that 
the first start was made over 
years ago, back 1905. Since that 
time, course, there have been 
many innovations and extensive 
development techniques and 
procedures. 


Since the war, Mr. Drake re- 
ports, the activities commercial 
finance companies the mass 
financing field have stimulated 
great deal interest both 
Europe and Latin America. This 
year, however, saw the first break- 
through from continental United 
States, with the organization 
domestic finance company 
Puerto Rico. This company was 
launched under the guidance 
domestic finance company, the 
funds private investors 
Puerto Rico, and temporary assist- 
ance from the Commonwealth 
Government. 
turers, dealers and distributors 
Puerto Rico are now better 
position obtain funds through 
the financing accounts receiv- 
able, inventory, machinery, and 
equipment. 

Important legislation affecting 
finance companies during 1958 
also summarized Mr. Drake. 
Mississippi, previously 
tion state, enacted recordation 
statute effective July 1958. The 
State Kentucky enacted 
Uniform Commercial Code 
March 1958, with the effective 
date July 1960. The Uniform 
Commercial Code enacted the 
State Massachusetts 1957 
was amended this year and became 
effective October 


Effectiveness the Fraud Pre- 
vention Service the Conference 
emphasized the finance in- 
dustry executive. The Fraud Pre- 
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vention Bureau was inaugurated 
1948, but the first baptism 
fire was experienced this year 
when the recession engendered 
marked increase the number 
marginal companies seeking ac- 
commodations from commercial 
finance companies. 

Prevention duplicate fraud— 
where unscrupulous borrower 
sets duplicate triplicate set 
books enveigle two more 
finance companies—is the main 
purpose the Fraud Bureau. 
prophylactic measure, the 
nance companies file their accounts 
with the trustees the Fraud 
Bureau. And although the num- 
ber accounts has expanded 
sharply, noteworthy, Mr. 
Drake remarks, that “there wasn’t 
single fraud perpetrated 
attempted perpetrated in- 
volving two more finance com- 
panies that were members the 
Conference. This indeed far 
cry from what used the 
situation the past, when many 
three five companies would 
defrauded the same un- 
scrupulous borrower the same 
time.” 


Personal Income 


Economic forecasts usually in- 
clude prediction personal 
income. Accordingly, seems ap- 
propriate describe the item 
more fully, has been done 
recent Monthly Review the 
Federal Reserve Bank Atlanta. 

Personal income, the 
Atlanta Reserve Bank, about 
amount people receive income. 
their before-tax income. 

Since economic activity covers 


{ 
f 
he 
4 


1087 


vast area, includes many types 
earnings. These are wages, 
salaries, profits unincorporated 
businesses, rent, interest, 
dends, pensions, subsidies and the 
like. addition, covers un- 
employment compensation, old 
age and insurance, and 
few non-monetary types 
income such the rental value 
owner-occupied homes. 

Manufacturing still contributes 
the bulk U.S. personal income, 
with wages and salaries from this 
area comprising almost one-fourth 
the overall total. addition, 
manufacturing produces sig- 
nificant portion 
income, property income, and 
“other income.” Agriculture was 
once the most important source 
income but now generates scarcely 
percent. 

Per capita personal income 
should not confused with 
average earnings. Per 
capita income total income 
divided the total population. 
The latter includes large group- 
ing—children and housewives—who 
not directly receive income. 
Consequently, per capita personal 
income always smaller than the 
average earnings. 


Bank Mutual 
Investment Companies 


Model Act for che Incorpora- 
tion and Operation Mutual 
Trust Investment Company has 
been prepared the Committee 
Fiduciary Legislation the 
Trust Division the American 
Bankers Association. This in- 
tended serve guide state 
associations groups banks 
the various states, suggesting 
legislation for official adoption. 

Legislation along the lines the 


Fourth Edition the 
complete guide 


WILBERT 
HENRY 
Members, New York 

NEW! Thoroughly revised and up-to- 
date, this widely used book gives 
clear explanation modern financing 
methods and tools they relate 
overseas and domestic trade transactions. 
Written recognized authorities 
the fields international credit bank- 
ing and law, book reflects the major 
changes involving commercial credit 
regulations, acceptance financing, and 
the court decisions having significant 
effects sight and acceptance credits. 
Sets forth full the international 
commercial credit rules and reproduces 
actual forms for substantially 


Export-Import Banking 

WILLIAM SHATERIAN 

The American Institute for 

Foreign Trade 

This standard work the field offers 
up-to-date coverage foreign trade 
transactions, the instruments used 
both merchants and banks, and the 
the three main sections 
bank’s foreign department. Book 
includes discussions the practices 
exporters, importers, and banks 
export-import operations. 
current documents are illustrated and 
discussed detail. 2nd Ed. forms; 
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Help Fight 


model act would permit banks 
incorporate companies invest 
the fiduciary funds that are man- 
aged the banks’ trust depart- 
ments. Power 
would vested the state super- 
intendent banking similar 
authority. 

Trust departments smaller 
banks not have the volume 
business justify the creation 
common trust fund. However, 
pooling their investments 
mutual fund placed with large 
city trust company, distinct bene- 
fits are gained. Skilled investment 


management, broad diversification, 
and probably more 
yield, are obtained minimum 
cost. 

Bank Fiduciary Fund was 
established New York State 
May 1955, and the ABA model 
act incorporates many the pro- 
visions contained the New York 
legislation. 


Checks 


The Federal Reserve Bank 
New York making available for 
distribution 
booklet, The Story Checks. The 
booklet describes the present role 
checks 
operations, and also discusses 
plans for meeting problems 
future increases the volume 
checks. Requests for copies should 
directed the attention the 
Publication Division, Federal Re- 
serve Bank New York, New 
York City 45, New York. 
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HELP KEEP THE 


One the most precious American 
Heritages the right worship 
you please. But protecting our Ameri- 
can heritages costs money because 
Peace costs money. 

takes money for strength keep 
the peace. Money for science and 


education help make peace lasting. 
And money saved individuals. 


Your Savings Bonds, direct 
investment your country, make 
you Partner strengthening 
America’s Peace Power. 
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BUY U.S. SAVINGS BONDS 
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HANDBOOK 
BANKING LAWS 


(1956 Edition and 1958 
Compiled Thor Kolle, Jr., the New York Bar 


Federal Reserve Act—National Bank Act—Other 
Federal Banking Laws—Completely Indexed 


The 1956 edition FEDERAL 
BANKING LAWS and the 1958 
are now ready for 
delivery. our last edition 
Congress has enacted many im- 
portant statutes. 


FEDERAL BANKING LAWS 
contains one compact volume 
all the Federal laws affecting 
member banks, State and Na- 
tional, the Federal Reserve 
System and non-member banks, 
insured under the Federal De- 
posit Insurance Law. 


FEDERAL BANKING LAWS 
contains the provisions all 
these statutes, that say, the 
Federal Reserve Act, the Na- 


tional Bank Act, subsequent 
banking acts and other laws 
the United States regulating 
banking, amended date. 
The Bank Holding Company 
Act and all legislation through 
the 1958 Session Congress 
are included. 


The provisions these various 
laws are co-ordinated and codi- 
fied under one system following 
the plan used the Code 
Laws the United States. 


There one complete index 
that matter what statutory 
reference you may looking 
for, you will able locate 
without delay. 


(Price $10.00 delivered including 1958 Supplement) 
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